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USPTO Lists One-Third of Patent Jobs as “Commercial”

Would Subject Jobs to Privatizing; POPA Challenges Designation

POPA has submitted a formal challenge to the
USPTO’s listing of approximately one-third of all engineer-
ing and technical full-time-equivalent positions (FTEs) with-
in the patent corps as “commercial” jobs open to private-
sector competition.

The agency’s November 2002 Federal Activities
Inventory Reform (FAIR) Act job inventory, posted on the
USPTO Web site, listed 1,176 FTEs in the patent corps per-
forming engineering and technical services as “commercial”
and 2,481 FTEs performing such services as “inherently gov-
ernmental.” Because the jobs are listed only by OMB func-
tion codes and not the usual OPM occupational series, there
is some ambiguity as to precisely which positions are being
targeted. But, because the numbers of FTEs are so large, it is
safe to assume that they apply largely to patent examiners.
The listing of some jobs as “commercial,” and others not,

does not necessarily refer to jobs as they are structured
today. Based upon the USPTO Strategic Plan, the agency is
most likely referring to its intent to separate the prior art
search function from the function of determining the legal
consequences of the discovered prior art.

Contracting Out Judicial Functions

The job of a patent examiner has long been considered
quasi-judicial becausee it requires examiners to make judg-
ments of the metes and bounds of inventions and, thus,
determine individuals’ property rights. In this context,
searching the prior art may be considered analogous to the
judicial function of making findings of fact, while determin-
ing the legal consequences of the discovered prior art may
be considered equivalent to reaching conclusions of law.

(continued on page 2)

Permanent Telework Agreement Doubles Work-at-Home Slots

The new Patents Telework Program, recently negotiated
by POPA and the USPTO and scheduled to begin by April
30, more than doubles the number of employees that the
USPTO had planned to allow to telecommute and makes
work-at-home a permanent employee program.

Approximately 800 primary examiners and people in
equivalent positions will participate.

The agreement permits reopening negotiations at the
request of either the union or the USPTO every two years,
and during negotiations the program will continue with the
status quo. POPA anticipates that the number of
participants will increase as the program succeeds.

Patent Telework Program Highlights
B A minimum of 60 percent of primary examiners and
equivalent positions will be permitted to telework one day a
week. Selection priority will be given to those in the prior
program and then by seniority.
B The program is permanent. During any renegotiation, the
program will continue with the status quo.
M Participants may work any full-time schedule, subject to
these restrictions:

e Participants must work 6 hours on at least three days
Monday-Friday at the USPTO site, between 6:30 a.m. and
6 p.m.

¢ Regular compensatory time may not be used to fulfill
these requirements unless for absences of one week or
longer.

* On the telework day, if participants work more than
six hours, six of those hours must be worked between 6:30
a.m.and 7 p.m.

* If the participant works fewer than six hours, all work
must be completed between 6:30 a.m. and 7 p.m.

¢ All forms of approved leave, including compensatory
time, may be used to fulfill work requirements on a telework
day.
M The agency did not commit to provide any hardware or
software support, but if it chooses to do so, participant use
will be voluntary. (continued on page 2)

POPA and USPTO representatives at the signing of the Patents Telework
Program Agreement. Back row: John Cabeca, Pamela Schwartz, Kathy
Matecki, Michael Ball, William Way, David Dalke. Seated: POPA President
Ron Stern and Deputy Commissioner for Patent Operations Esther M.
Kepplinger. Not pictured are POPA team members Kathy Duda, Karen
Hastings, Howard Locker and Melanie Tung.
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PTO Lists One-Third of Patent Jobs
as "Commel‘tllll" (continued from page 1)

Because making judicial conclusions of law depends on
the findings of fact, neither function can be considered a
commercial activity. Removing the job of making findings of
fact from a judge would transfer much of the judge’s func-
tion to the person making the findings of fact. Similarly, con-
sidering a prior art search a commercial activity would trans-
fer control of the admittedly inherently governmental func-
tion of patent examination to the commercial entity.

The Office of Federal Procurement Policy’s Policy Let-
ter 92-1 defines “an inherently governmental function™ as:

“...those activities that require either the exercise of
discretion in applying Government authority or the
making of value judgments in making decisions for the
government. ...An inherently governmental function
involves, among other things, the interpretation and
execution of the laws of the United States so as to: ...
(c) significantly affect the life, liberty, or property of
~ private persons.”

Patentability determinations unquestionably affect the
property rights of individuals. Therefore patentability
determinations—and the findings of fact upon which they
are based, i.e., the prior art search—constitute an inherently
governmental function. Search is inextricably entwined with
determinations of patentability and therefore must also be
inherently governmental.

Bad Math, Inadequate Notice

The USPTO is wrong if it believes that one-third of all
patent FTEs would be devoted to the prior art search if the
search and patentability determination functions were separ-
ated. Examiners will need to duplicate functions performed
during the search, such as reading and understanding the
patent application and the references cited. The job remain-
ing after the search is privatized would be 90 percent or
more of the previous job.

The USPTO claimed that it has listed the patent corps
jobs as “commercial” since its FAIR Act inventory of 2000
and that it has received no challenges to those claims.
However, scrutiny of the “Patent Examination” FTE:s listed
in the USPTO FAIR inventories for 2000 found the only
large number of patent jobs identified as commercial were
775 “administrative support” FTEs. In the 2001 patent
examination inventory, 375 FTEs were listed as “admini-
strative support” and 1,100 as “management support.” Only
the 2002 inventory for the first time listed “engineering and
technical services” FTEs in the patent corps as commercial.

The commercial listings for 2000 and 2001 clearly can’t
be describing the patent examination function. The agency
gave no indication that these FTEs refer to professional jobs
and they cannot be construed as such. The USPTO therefore
had not given fair and adequate notice to employees that
their jobs may be subject to contracting out.

January/February 2003

Huge Contracting Growth
In the cover letter to the Office of Management and

Budget regarding the USPTO FAIR Act inventory, the
agency stated:

“During FY 2002 alone, the USPTO increased the

number of contract personnel onboard by over 1,000....

Currently, the USPTO has over 3,900 contract personnel

working either onsite at our facilities or offsite at

contractor facilities.... If the USPTO were given credit for

its current contracting efforts, approximately 39% of our

total workforce has already been contracted out.”

Telework Ag reement (coninued from page 1)

B Employees with short-term medical conditions may be
permitted to telework for up to four months with supporting
documentation. Employees may reapply as necessary.
Employees must meet all the eligibility requirements, except
for seniority. Participants qualifying as medical-exception
participants will not count towards the 60 percent minimum.

Previous Work at Home program participants will be
grandfathered into the program as long as they meet the
requirements. Vacancies will be filled at the end of the first,
second and third quarters. Application for the program will
be ongoing,

Each week participants may choose one day to telework
Monday to Friday. Supervisors cannot arbitrarily deny the
choice of telework day and cannot use their own personal
schedules as a basis for denying a participant’s chosen
telework day.

Unlike the prior program, the agency will not be
required to fund any hardware or software. However, POPA
urges that the USPTO return the existing successful
software and equipment from the previous program to the
participants. The USPTO would incur no additional costs
and would gain productivity from the software-facilitated
work at home. Without the proven software, participants will
wasle time using workarounds. If the agency provides
equipment, participant use will be voluntary.

Telework participants may take “other” time while on
their day at home, including but not limited to time for
training others, transfers and written restrictions. The
USPTO made it abundantly clear that it expected
employees to provide the same training and consulting
services that they would provide if they were on site.
Basically, all activities listed on a patent examiner’s 690e,
except for union time, are appropriate activities that may be
done at home.

If a participant has received a disciplinary or adverse
action, he or she may be removed from the program. The
USPTO committed at the table that a disciplinary action for
these purposes is, at a minimum, a written letter of
reprimand and does not include oral actions.

Participants may also be removed from the program for
abuse of the program guidelines. The agency had at first
proposed removal for significant or repetitive rules

(continued on page 3)
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Telework Agreeme“' (continued from page 2)

violations. To overcome POPA’s objection that this could
apply to unintentional repetitive violations of technical
rules, the language was strengthened to require abuse.

POPA succeeded in eliminating the agency proposal to
exclude employees who returned materials late from the
previous program. All prior program participants will
receive priority for placement in the program.

Regarding production requirements for the telework
program, participants must “have and maintain a fully
successful rating of record.” Rating of record is a personnel
term of art that means the written rating in the Official
Personnel File (OPF). If in the last fiscal year an employee
received a fully successful rating or better, the employee
qualifies until the next fiscal year unless he or she is placed
on a performance improvement plan or if the employee is
given a new written rating during the year. (This usually
happens only when the agency wants to deny an employee a
within-grade increase.)

While the number of participants is more than twice the
number in the prior program, the union’s proposal was to
allow thousands of employees to telework instead of
hundreds. POPA based its proposal firmly on published
guidance from the Office of Personnel Management and
Congress, which provided for the eligibility of all
satisfactorily performing employees whose job can be
performed via telework. However, during a hearing on the
stalled negotiations before the Federal Services Impasses
Panel, the FSIP adjudicator clearly stated his agreement
with the USPTO that the program should be limited to only,
in the agency’s words, the “most trusted and experienced”
patents employees.

The Patents Telework Program represents a
compromise that quickly establishes a permanent program
to assist a significant number of employees. POPA thanks
Rep Frank Wolf (R-Va.) for his efforts in nurturing and
promoting telecommuting, a program that benefits the
USPTO, its employees, and the community.

Correction to Table in
November 2002 POPA News

The November 2002 POPA News incorrectly stated
the correct data supplied by National Intellectual Property
Researchers Association (NIPRA). With apologies to
NIPRA, the correct data follows:

USPTO Subclasses with Over 1,000 Patents

1995 2002 Change
Subclasses with >1,000 patents 415 769 185%
Subclasses with >2,000 patents 27 60  222%
Subclasses with >3,000 patents 5 23 460%
Patents in largest subclass 3812 10830 284%
Patents in largest 20 subclasses 51,871 105419  203%

Compiled by PATENTEC for NIPRA

Patent examiners in “bullpen” office.

No Training Benefits in
Bullpenning

A USPTO experiment in housing 6 to 9 junior
examiners in one large, open office has failed to improve
examiner training as planned, according to agency managers.

The experiment, known as “bullpenning,” began in
October 2002 in what the USPTO admitted was a violation
of Article 16 of the basic USPTO-POPA agreement, which
the USPTO reaffirmed in 1999. Explaining the situation to
POPA in November 2002, the USPTO said that each
bullpen office would include a desk for a trainer. The trainer
could then be more easily on-call and instruct the examiners
as a group in spur-of-the-moment training.

In reality, the trainers don’t even have desks in the bull-
pens, according to two groups of bullpenned junior examin-
ers surveyed by POPA this month. Individual examiners in
these groups must go to the trainer’s office to report on a
case. One bullpen group reported never having had a group
training meeting. The other group said that two such
meetings occurred since the experiment began in October.

The bullpen experiment has succeeded in saving office
space for the agency, eliminating employee privacy, and
increasing possible distractions.

Examiners who were moved from single or double
offices reported greater problems from noise and distraction
than those who had only experienced the group office at the
USPTO. All the employees appeared to be high-performers
who were enthusiastic about the agency and their jobs. All
reported that they were told by their managers that the
bullpenning was a one-year experiment and that they would
return to single or double offices at its conclusion.

POPA is seeking a remedy via the negotiated grievance
procedure. ¥

Rogan Backpedals on Paper File
Removal in Public Search Room

In a December 2002 letter to Congress, USPTO
Director James Rogan retracted his earlier official
certification that the destruction of the public paper search
files and the total reliance on electronic searching would not
negatively impact the public. (continued on page 4)
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President

Vice President
Secretary

Assistant Secretary
Treasurer

Delegates — Electrical
Mark Tremblay
Gene Munson
Margaret Wambach
Stephen Meier
Michael Shingleton
Sheila Clark

Bill Luther

Ella Colbert

David Robertson
Albert Gagliardi
Raquel Gordon*

Delegates — Mechanical
Vinh Luong

Raymond Johnson
Edward Miller

Irene Cuda Rosenbaum
Mike O’Neill

David Reip

POPA Executive Committee

As a result of the November 2002 POPA election, the
representatives on the POPA Executive Committee are:

Ronald Stern
Lawrence Oresky
Karen Hastings
Pamela Schwartz
Randy Myers

Delegates — Chemical
Howard Locker
Kathleen Duda
Robert Budens
Patricia Duffy
Jennifer Graser
Patricia Morris

Larry Tarazano

Dina Letscher
Adrienne Johnstone

Delegates — Designs, Business
Methods & Others

Melanie Tung

Caron Veynar

* Candidates Raquel Gordon and
Charlene Dickens both received an
equal percentage of the votes cast
in the Electrical Area. After learn-
ing of the tie, Charlene Dickens
officially withdrew her name from
the candidacy.

POPA Service Awarded

POPA presented awards for service and dedication to
four members at the December annual meeting.

Outstanding Service Award

Howard Locker: Howard is a jack of all trades for
POPA. Recently he worked on the negotiating teams for
Work at Home, Public Transit Subsidy, Quality Initiatives
and the Performance Appraisal Plan. Howard has also been
active in several grievances, disciplinary action and removal
cases and effectively saved the jobs of two people last year.
His actions earned him the appointment as POPA director

of adverse actions.

Distinguished Service Award

Robert Budens: Robert heads all POPA Automation
negotiations, which makes him very active because many
negotiations are entering the litigation stage. He also led all
the paper removal determinations and the corresponding
flat screen monitor distribution to the examining corps.
Robert serves on the POPA Legislative Committee and the
Quality Initiatives negotiating committee.

Grievance Director’s Award

William Luther: Bill has helped POPA tremendously in
the grievance arena. He attended sessions of one arbitration
on his own time just to learn the process. On his own he
defended four employees against proposed disciplinary
actions. He created a tracking database for grievances and

unfair labor practice actions. Bill routinely handles
information requests to the USPTO regarding grievances,
proposed actions, Freedom of Information Act requests and
appeals of FOIA denials.

Volunteer Service Award

Celia Murphy and Joel Sincavage: Celia and Joel
devoted their time and efforts to last year’s POPA Election,
which seems to increase in difficulty each time. For the first
time, they created inexpensive privacy screens to ensure
secret balloting. They used their own time and leave to make
sure that the election ran smoothly and fairly. ¥

Ptlper File Removal (continued from page 3)

Rogan’s retreat resulted from “some supplemental
issues” that arose from an August 2002 lawsuit challenging
his certification and the public paper file removal, he stated
in his letter to Rep. James Sensenbrenner, chairman of the
House Judiciary Committee.

The lawsuit, filed by the National Intellectual Property
Researchers Association (NIPRA), seeks to maintain the
public paper files “only until such time as the electronic
search systems provide an equivalent result to a combined
search of the existent paper and electronic systems,” NIPRA
wrote in its Nov. 2002 newsletter. The NIPRA lawsuit cited
USPTO and private studies that demonstrated error rates
from 36 percent to 71 percent in the classification of certain
trademark registrations.

The USPTO publicly disputed these findings, even
though some were from its own research. “If the error rate
were actually that high, we would have heard about it,” said
Deputy Commissioner for Trademark Operations Robert
Anderson in the Patent, Trademark & Copyright Journal.

However, NIPRA obtained a copy of a May 2002 letter
from the USPTO to the data entry contractor who was
largely responsible for the high error rates. NIPRA reported
in its newsletter that the USPTO stated in its letter:

“The potential impact [of the high error rates] to the
USPTO in terms of eliminating paper records is significant
and detrimental.”

These “supplemental issues” cited by Rogan in his letter
to Congress prompted him to state to Rep. Sensenbrenner,
“The USPTO will resume maintenance of its paper public
search collections while it revises the plan.” ¥

Patent Office Professional Association
P.O. Box 2745, Arlington, Va. 22202 e (703) 305-3000

Officers
Ronald J. Stern, President, (703) 308-0818
Lawrence J. Oresky
Vice President/Director of Grievances, (703) 308-2581
Karen Hastings, Secretary, (703) 308-0470

Pamela R. Schwartz, Assistant Secretary/
Director of Unfair Labor Practices, (703) 308-2424

Randy Myers, Treasurer, (703) 305-4734
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USPTO Revised Strategic Plan Cedes Control to Private Searchers

The USPTO is asking Congress for the power to
contract patent searches “from a qualified search
authority”—which could include foreign patent offices and
commercial search providers—as part of the agency’s
recently proposed USPTO Fee Modernization Act.

The Fee Act would provide a refund of the search fee to
“any applicant who provides a scarch report that meets the
conditions prescribed by the Director,” thereby negating the
near unanimous patent community opposition to allowing
the applicant to control the search. (The “conditions

USPTO’s proposed Fee Act, which was released
concurrently with the agency’s revised strategic plan.

Putting the Cart Before the Horse
The new strategic plan also says that, in response to
constituent feedback on the first strategic plan, “USPTO will
demonstrate the plan’s concepts through elaborate testing
and evaluation methods, most notably in the areas of
outsourcing, quality enhancements and e-Government.” It
(continued on page 2)

prescribed” were not outlined in the
legislation.) This carefully chosen
legislative language gives the director
authority to do what was proposed in the
first strategic plan, and denounced by the
intellectual property community, by
allowing applicants to submit their own
search.

The USPTO claimed in the Revised
21st Century Strategic Plan, “Based upon
the valuable and insightful feedback we
have received from our constituency
groups ... USPTO will contract with
private sector commercial search
organizations in lieu of the previously
proposed requirement for applicant-
commissioned search reports.” But the

agency can wholly circumvent this .
through Section 2(d)(1)(C) of the

USPTO proposes: Change the patent system first, test the changes later.

USPTO’s Proposed Fee Bill Increases Costs for Inventors

In its proposed Fee Modernization Act, the USPTO is
pushing to increase the cost to applicants to make it eco-
nomically feasible to outsource the search.

Charging $500 for a scarch is an outright increase in
cost for applicants. Conversely, allotting $500 for a search by
a USPTO examiner would produce more than double the
search that applicants receive today based on current
employee salaries. This doesn’t include other management,
search engine and infrastructure costs, which will remain the
same even with outsourcing.

The agency was not, and is not, willing to provide this
level of resources for searches done by U.S. government
employees. Would the USPTO be willing to structure the
contracts to allow examiners to do the work as contractors
themselves and get $500 per search?

Any separation of search and examination would be
more expensive for applicants because it would require a
duplication of effort. Both the person doing the searching
and the person making the determination of patentability
will have to read and understand the invention and the
claims, will have to be educated as to the state of the art, and
will have to read and understand each of the references
selected in a prior art search.

Underselling Examination
On the flip side, the proposed $200 examination fee
would not begin to cover the costs of the actual examina-
tion. Even for a case that has three or fewer independent
claims or 20 or fewer total claims, $200 per examination is
(continued on page 2)
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USPTO Revised Strategic Plan

(continued from page 1)

failed to say upfront, however, that the testing and
evaluation would run after passage of the legislation
enacting the new fee structure. Therefore the agency seeks
to change the system permanently before knowing if the
changes work.

The USPTO has proposed no methodology for a pilot
and no independent testing or evaluation. Without a specific
outline, the agency itself — the proponents of the program —
could run the actual testing and evaluation, thereby
prejudicing the outcomes. Allowing the USPTO to test the
feasibility of contracting-out a search would enable the
results to be a self-fulfilling prophecy. Without an
independent evaluation of a pilot program before
implementing the new fee structure and strategic plan, the
USPTO just gives lip service to its constituents on the idea
of “elaborate testing and evaluation.”

Using Foreign Searches

Contracting searches, or accepting applicant-submitted
searches, from “qualified” foreign patent offices abdicates
U.S. sovereignty over the patent process.

Under U.S. patent law, an applicant is entitled to a
patent unless the examiner can provide the evidence to
show that the grant of a patent is not warranted. In other
words, the examiner bears the burden of providing the
evidence that will justify denial of a patent grant. Should we
trust the citizen of a foreign country to affirmatively make
the effort to find the evidence that will deny, to a company
from his/her country, the property rights that a patent
represents in the United States? To ensure that an examiner
is worthy of that trust, the federal government requires its
examiners to be U.S. citizens and to take an oath that they
will faithfully carry out the laws of this country.

Only those who have an emotional tie to the United
States should be trusted to make the necessary affirmative
effort to find the correct prior art to enable a correct
determination of patentability. Even the most experienced
and knowledgeable examiner cannot produce a valid
examination without a search that yields the most pertinent,
combinable prior art.

Built-in Conflicts of Interest

Examiners who make decisions on patentability file a
confidential financial disclosure statement to provide
evidence that they have no financial interest in any of the
companies— or the competitors of companies—whose
patent applications they review. In addition, patent
examiners are incapable under 35 U.S.C. 4 of “applying for a
patent and of acquiring, directly or indirectly, except by
inheritance or bequest, any patent or any right or interest in
any patent issued or to be issued by the Office.”

As public servants, patent examiners’ loyalties are solely
and exclusively directed to maintaining the public interest.
The US. Code section cited above was crafted with the

expectation that it would apply to the search function as
well as all other aspects of examination. The same standards
must apply to contract searchers.

Existing commercial entities that would be large enough
to be able to handle the volume of scarches required by the
annual USPTO application throughput already have a
conflict of interest (based either upon their own interest or
those of other subsidiaries of a common parent company) in
existing patents or in pending applications or both.

Would a parent company be willing to have all its
subsidiaries forswear ownership of patents in order to
contract with the USPTO to search? If not, and companies
who search are financially tied to patent owners, how will
the agency deal with this inherent conflict of interest?

Ignoring Key Patent Community Input

The bedrock of the Revised 21st Century Strategic Plan
is the separation of search and examination, and the
contracting of the search. While the USPTO in its
introduction to the revised plan specifically thanked the
American Bar Association’s Section of Intellectual Property
Law (among many others) for its “input and full support” of
the new plan, the ABA in congressional testimony on the
first plan last summer stated emphatically that “the search is
part of the examination, and if the examiner does not do the
search, it will not be done as well, which would weaken the
presumption of that validity.”

Members of Congress also oppose contracting the
search. “It seems to me that conducting thorough searches is
an integral part of the PTO’s examination role,” stated Rep.
John Conyers (D-Mich), a member of the House Judiciary
Subcommittee on Courts, the Internet and Intellectual
Property in testimony on the first strategic plan.

In addition, approximately one-third of USPTO
examiners signed a petition to Congress in July urging
“Congress to ensure that the prior art search remain part of
our examination duties.”

The search of prior art produces the facts upon which
examiners rely to determine patentability. Judging patenta-
bility decides property rights worth millions of dollars. Re-
moving the search from the hands of federal government
employees removes control over patentability determina-
tions. It represents a danger to the soundness of the patent
system and the principles of integrity upon which it functions.

Pr oposed Fee Bill (coninuca from page 1)

insufficient to adequately examine a case. Such a proposal is
an insult to conscientious examiners who spend many more
hours to do a proper examination. If enacted and examiners
were forced to limit their amount of time examining, the
proposal would force a radical change in the nature of
examination, disabling an examiner’s capacity to make a
sound judgment.

Application fees don’t cover total examination costs. The
agency uses some of the additional fees, such as maintenance

(continued on page 3)






March 2003

Proposed Fee Bill (coninuca from page 2)

and time extension fees, to offset examination expenses.

The proposed fee act gives the impression that the
USPTO devotes more than twice the amount of time and
effort to search over examination. The agency’s suggested
500:200 ratio between time spent on search and examination
would need to be practically turned upside down to more
accurately reflect the work as it is done, and even then,
would still exceed the average amount of search time.

A Tax on Invention

The administration intends to divert approximately $100
million from USPTO revenue in fiscal year 2004 to the
general treasury. Additional fees equal a tax on invention,
and a larger tax on small inventors.

The proposed fee bill would retain the current small-
entity discounts on the application and examination fees, but
would offer no search fee discount. The small-entity basic
fees for application, search and examination would therefore
double their costs under the fee bill proposed. The large
entity fees for the same services would rise only 33 percent.
The proposed Fee Modernization Act would discriminate
against the small inventor.

In addition, the agency’s bill, as offered, places no
specific limit on the search fees charged to applicants. The
legislative proposal states that the USPTO director shall
establish fees “to recover an amount not to exceed the
estimated average cost to the Office of searching
applications for patent either by acquiring a search report
from a qualified search authority, or by causing a search by
Office personnel to be made, of each application for patent.”

Though the bill language deemed the cost of a search by
USPTO personnel to be $500 for most original patent
applications, the cost of acquiring an outside search is
unknown and likely to rise yearly. The USPTO?’s fiscal year
2004 budget projects that the average cost for contract
searches will be more than $800 cach by FY2008. No
language in the bill delineates any limit on the “estimated
average cost.”

One Good Thing

The suggested fee reform also provides for several
increases in excess claim fees. The proposed fees for extra
independent claims over three, extra total claims over 20,
and extra pages of specification are all justified by the extra
work required for their examination. However, the agency
so far has not committed to provide extra time to examiners
to do the extra work for which these fees are earmarked. ™

Submitting Public Transit
Subsidy Requests Via E-mail

When submitting Public Transportation Subsidy
application forms by e-mail, employees must send the
application form as an attachment, according to the USPTO.

POPA and the USPTO first negotiated the agreement

in 1999. In May 2002, they agreed on a new Public
Transportation Subsidy program that grants up to $100 per
month to each qualifying employee to offset commuting
costs via public/mass transit. Applications must be submitted
no later than the first business day of the month preceding
the month for which the subsidy is requested.

Unfortunately, an employee learned the hard way that
application forms could not be submitted within the body of
an e-mail when the USPTO refused to provide the transit
subsidy to the employee because the request was not
submitted as an attachment. Though the application
contained all the necessary information for processing
(including address, detailed description of commuting costs,
a copy to the supervisor, etc.), the USPTO claimed that the
application was not complete as it did not contain the box
that is checked in the case of an address change (even
though the employee’s address had not changed). As a result
the agency would not honor the request.

Interestingly, the USPTO had honored the employee’s
initial request, submitted in identical form, for the previous
three month period.

The requirement to send the request as an attachment

(continued on page 4)

Special Rates Settlement
Payments Likely in 2003

Patent employees who received special salary rates
between 1982 and 1988 could get an extra check before the
end of 2003 as the result of recent court approval of the
$173 million settlement of the National Treasury Employees
Union (NTEU) long-running special salary rates class action.

In December the U.S. Court of Federal Claims
approved the back pay award. The order became final in
February. NTEU will send packages of materials to the class
of some 212,000 current and former special rate federal
employees sometime this spring—with payments estimated
to follow in late 2003. Each package would include
information describing the amounts the current or former
federal employee is owed under the settlement and the
process for claiming those amounts or challenging the
underlying data used in the calculations.

Affected USPTO employees don’t need to do anything
at this time. Instructions will be provided in the mailings.

However, if you never received a notice stating that you
are a member of the class and you believe that you are:

B Call the Special Rates Line at 800-750-3406.

W Press 2 to hear answers to frequently asked questions.

W Press 4 to speak to a representative; you will need to
provide your name, address and Social Security number.

W If you received a notice but it was mailed to an incor-
rect address, send a letter briefly outlining the situation and
stating your new address and Social Security number to:

Special Rates Settlement

P.O. Box 4068

Portland, OR 97208-4068





Tell Job Applicants of Production
Goals Before Hiring, Inspector
General Says

When recruiting candidates for patent examiner
positions, the USPTO should “be very candid and direct
with applicants regarding what the work entails before they
are hired,” concluded a report on patent examiner hiring
processes released in March 2002 by the Department of
Commerce Office of the Inspector General (1G).

In its discussion of the high attrition rate, particularly
among newly hired examiners, the report stated:

“During our interviews with some of the former
patent examiners, they expressed concern that
neither productivity requirements nor job
requirements were adequately explained to them
during the pre-employment interviews. As one
former patent examiner complained, ‘I had no idea
what I was getting myself into.” Another former
examiner said, ‘There was simply too much pressure
to meet goals and not sufficient time to do a
thorough search.’...

“...The reality is that the nature of patent
examination work is difficult, often repetitive, and

always time sensitive.”

The IG’s report added, “The loss of these new
employees within such a short period of time is particularly
troubling because of USPTO’s sizeable investment in
training new employees.”

In his response to the IG, USPTO Director James
Rogan stated, “We have incorporated into our recruitment
literature reference to our production system. Our recruiters
are trained on the importance of describing our expectations
along with the independence, responsibility, and flexibility
that such a system provides....We intend to meet the
recommendations in a diligent manner given the
appropriate resources....” ¥

USPTO Proposals for
Transition to Carlyle

POPA and the USPTO are negotiating the implemen-
tation of the agency’s coming move to the new Carlyle
campus and its impact on patent employees. The USPTO
anticipates that the transition to the new site will take 12 to
18 months to complete. During that time the workforce will
be split between the two sites.

Following are just a few of the USPTO’s positions on
how best to accomplish the transition. The agency proposes:

B To refuse to move any personal items, including
professional awards and certificates (such as full signatory
authority certificates) and furniture, such as file drawers or
bookcases.

B No “other” (or non-production) time for employees
to pack or move any personal items or furniture.

March 2003

B No new furniture for examiners, though all new
furniture was previously promised to induce employees to
lessen the opposition to the Carlyle move.

B To make individual move coordinators responsible for
all decisions concerning what furniture to move with no
employee right to appeal.

B To disallow employees with handicapping conditions
or special needs, for which they have brought furniture to
their offices, the ability to move and use that same furniture.

B To refuse to move paper search files for employee
use—including foreign patents and non-patent literature,
which are not in electronic form.

W To disallow employee shuttle bus use between sites
for reaching the credit union, fitness center or car pools.

B To allow shuttle bus use only for official business. The
agency has not outlined how employees are to prove official
business purposes, e.g., will individuals have to show work
papers or a supervisor’s note before stepping on?

B To operate the shuttle bus for fewer hours than the
USPTO’s own proposed “facility operating hours™ of 6 a.m.
to 7 p.m.

B To disallow “other” time if computers aren’t installed
timely after the move. Employees will be expected to be
able to work as if working at home, with no computer, for
up to 12 hours.

Submitting Public Transit Subsidy
Requests Via E-mail

(continued from page 3)

was not part of the negotiated agreement, nor was it ever
discussed at the bargaining table. POPA has filed a
grievance on the employee’s behalf.

To assure employees that their application has been
properly and timely submitted with the necessary
documentation, Office of Finance Representative Tom
Hellmer stated at the informal grievance meeting that his
office and that of the Transit Subsidy coordinator would
welcome separate inquiries from any/all employees
submitting a transit subsidy form/request. When submitting
these inquiries, tag e-mails for return receipt and retain
copies for your records should a problem arise. Please also
remember to copy your supervisor when submitting the
transit subsidy form/request. ¥

Patent Office Professional Association
P.O. Box 2745, Arlington, Va. 22202 « (703) 305-3000

Officers
Ronald J. Stern, President, (703) 308-0818
Lawrence J. Oresky
Vice President/Director of Grievances, (703) 308-2581
Karen Hastings, Secretary, (703) 308-0470
Pamela R. Schwarltz, Assistant Secretary/
Director of Unfair Labor Practices, (703) 308-2424
Randy Myers, Treasurer, (703) 305-4734
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USPTO Offers Empty Pledges on

Two patent community organizations testifying before
Congress in early April supported the USPTO’s Revised
21st Century Strategic Plan in exchange for hollow adminis-
tration assurances of continued decreased fee diversions and
adequate testing and examination of the plan before imple-
mentation.

As proof of the administration’s intent to decrease fee
diversions, representatives of the Intellectual Property
Owners Association (IPO) and the American Intellectual
Property Law Association (AIPLA) both cited in their testi-
mony a March statement by Commerce Secretary Donald
Evans: “To support technology innovation and provide for
intellectual property protection, the Department is working
to eliminate the prac-
tice of using USPTO
revenues for unrelat-
ed federal programs.”

AIPLA Execu-
tive Director Michael
Kirk stated that
AIPLA’s support for
the strategic plan is
“based upon the
assumption that the
Bush administration
would effectively
address the issue of
diversion, noting that
our members would
insist that we strongly
oppose any proposed
fee increase that does
not include an appropriate solution to diversion.”

However, he went on to note that, “... the president’s
budget does not recommend an end to diversion, and execu-
tive branch officials have not set any date for eliminating
diversion....”

POPA also observed this lack of commitment on fee
diversion. “There is not a single provision in the agency’s
proposals that would put an end to the continued diversion
of USPTO fee income through the appropriations process,”
testified POPA President Ronald Stern. “Any belief by some
that passage of this bill will induce appropriators to reduce
the amount of fee diversion is not based upon any written
commitment or even the oral commitment of those respon-
sible for appropriations.”

The administration has proposed a fiscal year 2004 fee
diversion level of $100 million, down from its proposed

AIPLA and James Rogan for the USPTO.

The hearing on the USPTO's revised Strategic Plan before the House Judiciary Sub-
committee on Courts, the Internet and Intellectual Property included four witnesses:
(from left to right) Ronald Stern for POPA, John Williamson for IPO, Michael Kirk for

Fee Diversion and Pilot Programs

FY2003 fee diversion level of $162 million. This is based on
USPTO fee collection estimates. The actual fees collected
tell a different story. The projected actual FY2003 fee diver-
sion — representing the difference between the congressional
USPTO appropriation and actual fees collected — will only
be $21.8 million. In FY2002, the actual fee diversion was
$22.2 million. In FY2001, it was $45.6 million. In compari-
son, diverting $100 million as the administration proposed
would represent a huge increase.

The proposed $100 million diversion would also return
the diversion level to what it was approximately in 1997. The
fee diversion level averaged less than half of $100 million
between 1992 and 1997,

Testing and
Evaluation
Paradox

IPO and AIPLA
supported testing of
the strategic plan
before its widespread
use. “Where appro-
priate, pilot projects
should be completed
before office-wide
introduction of new
procedures,” stated
IPO President John
Williamson, later
adding, “we support
the outsourcing ini-
tiative provided
there is adequate testing and evaluation....”

AIPLA also backed “full implementation of the PTO’s
21st Century Strategic Plan, following successful testing and
pilot projects,” said Kirk. But he later added, “AIPLA
strongly believes that the revised fee bill should become
effective October 1,2003.”

With a USPTO-proposed implementation date five
months from now, and with no pilots underway, proper test-
ing before the suggested launch date is impossible.

Separating Search and Examination Harms Quality
Outsourcing the search function will hurt patent quality.
“Examiners’ expertise is continuously refreshed through the

significant amount of time examiners spend searching the

patent and non-patent literature in their assigned area of
(continued on page 2)
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Empty Pledges on Fee Diversion and
Pilot Programs

(continued from page 1)

technology,” testified Stern. “The expertise of examiners will
be diminished rather than enhanced by separating the
search from examination. This will reduce the quality of
patent examination.”

Private sector searchers will not be as qualified to
search as patent examiners, who are specialists in a relatively
narrow area of technology. Commercial searchers will most
likely be generalists because there is only one USPTO but
there will be multiple, competing search firms. Only the
USPTO will have the volume of work to allow the current
level of examiner specialization. In addition, only the
USPTO has certain search resources, such as a set of foreign
patents prior to 1995 that have been classified according to
the U.S. Patent Classification system. Most importantly,
examiners are knowledgeable in patent law and thus trained
to identify references that can be legitimately combined
under the law.

Rogan also recognized that separating search and exam-
ination is undesirable. As he said in a town hall meeting with
employees in September 2002, “...in a perfect world, we
wouldn’t be looking at undergoing such radical changes....”
He repeated this sentiment at the congressional hearing. He
then went on to explain that the reason for the new plan is
that congressional appropriations committees are demand-
ing that the USPTO increase examination efficiency.

During the question and answer session of the House
hearing, Rogan said that European Patent Office President
Ingo Kober in a letter stated that EPO’s current change to
combining search and examination was done only for effi-
ciency, not for quality. “They did it for productivity reasons,”
said Rogan. This is an inherent admission that combining
search and examination in one job is more productive. The
money then saved through this efficiency can be used to
increase quality by hiring more examiners and giving them
more resources.

Many in the patent community place a higher priority
on quality than on speedy throughput. “High patent quality
is even more important than short patent pendency.” stated
Williamson at the hearing.

Combined search and examination gives the best value.
It is possible to get high quality at a cost-effective price.

Who will update searches?

With the total outsourcing of searching, the USPTO
intends to disallow all search time and tools for examiners.
An intrinsic aspect of examination is the ability to update
searches and deal with revised claim subject matter.
Stripping examiners of all search time will reduce the quality
of patent examination by forcing decisions to be based
solely on the original search. Patent examiners will not be
able to determine if a search is “complete” without conduct-
ing searches themselves. They will not be able to conduct

supplemental searches as appropriate when the very search
tools they use today are no longer available or properly
maintained. They will be held ultimately responsible in each
case, but they will not be allowed the necessary tools to per-
form their duties.

Last July, AIPLA’s Kirk agreed. Commenting on the
USPTO’s first strategic plan, Kirk then stated, “the ultimate
responsibility in each individual case must rest with the PTO
examiner, to ensure that the search is complete in the first
instance and to conduct supplemental searches as appropri-
ate as the claims in the application are modified as the appli-
cation advances through the examination process.”
However, AIPLA now supports outsourcing the search
function.

Proposed Three-year Sunset Provision

AIPLA and IPO both strongly support a simple “sun-
set” provision “that would automatically revert the revised
fee schedule to the current fee schedule after three years
unless extended by the Congress,” testified Kirk. “This
would give the PTO and the [Commerce Department] three
years to continue the effort they have initiated to reduce
and/or eliminate the diversion of PTO fee revenues in the
president’s budget.”

“A sunset provision would give PTO managers a strong
incentive to achieve measurable goals on schedule,” sug-
gested Williamson.

In answering a question at the hearing about this provi-
sion proposed by IPO and AIPLA to authorize the new fee
structure for three years only, USPTO Director James
Rogan showed the administration’s lack of commitment to
an end to fee diversion. “Whether diversion ends one day or
doesn’t end, we still have a backlog of a half-million cases
going to a million,” he said.

USPTO won’t be able to improve, “without the pre-
dictability of having fees,” added Rogan, which meant
increased fees.

Don’t Allow the USPTO Director to Set Search Fees

The USPTO’s proposed new fee structure would allow
the agency to recover its annual average search cost by
enabling the director to set the search fees each year. This is
tantamount to granting the director a blank check that
would be paid each year by patent applicants.

Both Kirk and Williamson opposed this facet of the leg-
islation and urged that the new fees for searches be set by
Congress, as is the case with other patent fees.

“After fee-setting was reviewed during hearings on the
American Inventors Protection Act, Congress retained its
fee-setting authority for the fees now in the statute,” stated
Williamson. “We believe this authority provides a desirable
system of ‘checks and balances.”

Based upon the USPTO’s budget request for FY2004,
search costs are expected to rise from $500 initially to over
$800 per case by FY2008. That amount is greater than the
current large-entity basic filing fee of $750.

(continued on page 3)
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Protecting Examiner Integrity

POPA testified in opposition to many of the 21st
Century Strategic Plan proposals that would be more
punitive than productive for examination. These initiatives
include such proposals as recertification of primary
examiners and supervisors, requiring passage of the
examiner-relevant portions of the Patent Bar Exam for
promotion to GS-13, quadrupling the number of work
product reviews for primary examiners, and expanding the
“second pair of eyes” review.

“POPA believes these initiatives represent a
burdensome imposition of managerial authority designed to
increase control rather than enhance quality,” testified Stern.

POPA’s closing statement reflected a widespread
sentiment among patent examiners. “Give the examiners
more time and you will get better quality,” said Stern. “Let
me repeat: Give the examiners more time and you will get
better quality.”

Part-time Positions Available

Longer waiting times for promotions, forced office-
sharing, and increased flexible schedules likely have
contributed to the decline in requests for part-time positions
within the patent corps.

The USPTO reported that as of Jan 28, 2003, 65 out of
80 childcare/eldercare slots were filled and only 8 of 20
retention slots were filled. This represents a marked de-
crease over the highest period of enrollment approximately
18 months ago when almost all the slots were reported to be
filled.

This also means that part-time positions are now
available. Employees interested in learning more about part-
time opportunities and application procedures can view the
terms of the program at www.popa.org, click on Useful Info
and then Part Time under the Agreements heading. Forward
completed applications to Janice Falcone (listed in the
agreement as Janice Howell), a TC 2800 director. %

No Pay Raise for Special Rate
USPTO Employees

The locality pay increase touted in the newspapers
won’t make a difference to USPTO special rate employees.
An increase can only occur for patent professionals if the
USPTO makes a formal request (as outlined in the USPTO-
POPA Millennium Agreement) and the Office of Personnel
Management approves it. So far the agency has not made
the request and the prospects, both for the request and its
approval, are dim. Currently the USPTO special rate pay for
Grade 14 Step 1 is only 7.3 percent greater than the
Washington, D.C.-arca General Schedule. The special rate

incentive will degrade each year that USPTO and OPM do
not act to make up the difference.

Under the Millennium Agreement, the USPTO is
required to provide a substantially equivalent alternative if
OPM refuses requests for maintaining special pay rates at
the original differential relative to updated general schedule
rates. When this happened last year, the USPTO refused to
even discuss any program that did not provide a payback to
the agency, such as increased production, that would offset
the cost of additional pay. Since POPA believes employees
already gave an adequate quid pro quo in the Millennium
Agreement, a remedy is being sought via the grievance pro-
cedure, which includes arbitration by a neutral third party. "

Recruitment Bonuses End;
Retention Incentives Stagnant

The USPTO announced in April that effective
immediately the agency will no longer pay recruitment
bonuses to new patent examiners. “We have concluded that
such payments are contrary to law because we no longer
face recruitment and retention problems sufficient to justify
such payments,” the agency stated.

The USPTO also believes that retention incentives
aren’t necessary. It has refused to restart payments for the
Non-Duty Hours Legal Studies Program. The agency ceased
tuition payments with the spring 2003 semester and will not
begin them again in the fall.

Hastings Departs as POPA
Secretary

Karen Hastings has left her post as secretary of POPA
to become a quality assurance specialist. That position is
currently classified by the USPTO as a non-bargaining unit
position.

Howard Locker has been elected by the POPA
Executive Committee to replace Hastings as secretary.
Locker has served more than a decade as a Chemical area
delegate and is currently POPA director of adverse action
challenges.

Hastings served with distinction as a POPA delegate for
the Chemical area since 1992, and as POPA secretary since
2000. She held a leadership role in negotiating numerous
agreements with USPTO, including:
®m Initiatives for a New Millennium Agreement, 2001
m Comp Time, E-Mail and Part-time Agreements, 1997, 1999
m New Patent Rules Agreements, 1997, 2000
m Honor Awards Agreement, 1998
m GATT (20 year term) Agreement, 1995
m Family and Medical Leave Act Agreement, 1994
m 1993 Maternity/Paternity Leave Policy, 1993

POPA will miss her dedication, her quick and sure grasp
of complex issues and her leadership, and wishes her well in
her new endeavors. "






>< LETTERS TO POPA

Beware of “Temporary” Transfers

A flyer came out stating, “The temporary transfer will
last up to one (1) year and may be made permanent upon
mutual agreement of the parties.”

[ e-mailed my current supervisor and asked, ”...will you
take me back if I don’t like it?” He replied with one word,
“YES.” The supervisor of my new art unit told me that 1
could stay in my old art unit.

After trying the new art for about two months, I
officially notified my former supervisor that I wanted to
come back. I got a cold shoulder. My new supervisor told
me that the transfer was not going through—the director
was holding it up. The program’s application and past
practice makes clear that one can go back to the previous
art as soon as one requests to do so within a year.

[ met with the director. He stated that he doesn’t like it
when people leave thinking they can come back when they
want to, and because of my grade he doesn’t have to take
me back. I pointed out to him that the agreement stated that
I could come back at the time of my choosing, and
presented e-mails from the supervisors stating that I could
come back. He said he would think about it.

Two weeks later my supervisor notified me that the
director felt that I hadn’t given the new art enough time and
that T would have to wait until the beginning of the fiscal
year to be transferred.

A week before the end of the fiscal year I was notified
that I was o be transferred to a completely different group.

I have documentation that my old art had a backlog of
cases. They actually had to shift examiners from other arts to
cover the backlog. These shifts occurred even after I had
asked to come back.

I'had discussions with both supervisors. Both stated that
the issue was out of their hands and that it was the will of
the director.

Now, I am stuck in a new art with 9 months (including
the 6 months after you become a 13) until I “could” start the
[signatory authority| program. I say “could” because I will
not be able to participate in the program until I have much
more familiarity with this new art. I will have to wait a year,
if not more, before I start the program. That is an extra year
of producing at a GS-13 level when I would have been on
the program producing at 110% of a 14. The Office then
loses a year that I would have been a primary. Over the
term of a career, a year setback can cost the Office a lot of
counts. Is this not counter to the mandate given to the
Office?

Remember two things, no matter how many facts you
have on your side (written agreements, established policies,
assurances from your supervisors, and logic): the director
doesn’t have to adhere to them, and you must file a
grievance within [20 calendar] days of the infraction.

(I missed out.... don’t you.) ¥

—Author Name Withheld

2002 POPA Cash Flow and
2003 Budget

2002 2003
Actual Budget
Income
Dues $195,730.00 $204,100
Interest $ 281171 2,800

FLSA Costs* $ 28,520.00

Total Income $227.061.71 $206,900
Expenses

Litigation and lobbying ~ $ 88.361.08 $105,000
Newsletter $ 28.375.84 $ 35.000
National Activities $ 696725 $ 10,000
Books & Periodicals $ 5371.11 $ 10,000
Elections $ 322263 § 0
Administrative $ 8.267.14 $ 11,500
Membership $ 11,534.55 $ 14,000
Membership Meetings ~ $  6,776.46 $ 10,000
Capital Expenditures $ 0 $ 6,000
FLSA Costs § 28,520.00# $ 0
Total Expenses $187.396.06 $206,500

Net Addition to Reserve $ 39,665.65%+ § 400

Notes

*FLSA database and accounting expenses needed to
administer FLSA settlement payments to employees were
incurred by POPA and reimbursed by the USPTO.

**Election expenses are incurred only in even numbered years.
##%Reflects funds earmarked for an arbitration that settled and
two arbitrations begun in 2002 but carried over into 2003 and
no capital expenditures.

National Activities: Membership dues and conference fees
for national organizations such as Public Employees
Roundtable and the Society of Federal Labor Relations
Professionals, and training,

Administrative: Includes expenses for accounting, secretarial,
postage, office supplies, insurance, equipment and software,
service charges and miscellaneous.

Membership: Membership incentives, including purchases of
The Federal Personnel Guide for current and anticipated new
members.

Patent Office Professional Association

P.O. Box 2745, Arlington, Va. 22202 = (703) 305-3000
Officers
Ronald I. Stern, President, (703) 308-0818
Lawrence J. Oresky
Vice President/Director of Grievances, (703) 308-2581
Howard Locker, Secretary/
Director of Adverse Action Challenges, (703) 308-2924

Pamela R. Schwartz, Assistant Secretary/
Director of Unfair Labor Practices, (703) 308-2424

Randy Myers, Treasurer, (703) 305-4734
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USPTO Tells Examiners to Type or Get Out

A recent Federal Services Impasses Panel (FSIP)
decision will implement the USPTO’s proposals to
effectively shut down Action Writer, Form Writer and PCT
Writer software and force all examiners to type their own
documents—even if they have been unable to learn
keyboarding, will lose production, and may leave the agency
as a result.

The FSIP ruled on the issue after USPTO-POPA
negotiations stalemated on the Office Action
Correspondence System (OACS), a Microsoft Word based
action-writing system. The panel considered the proposals of
both parties and could have implemented facets from each,
but chose the agency proposal in its entirety.

Approximately 100 examiners depend heavily upon
typists to prepare most documents. They either dictate or
handwrite the information. Most of them are senior

examiners with more than 10 years of service who produce
at 110 percent to 130 percent of their production goals.
The procedures that the FSIP approved the USPTO to
implement include:
B Making typists available to certain employees for two
years
B Keeping Action Writer, Form Writer and PCT Writer
software on examiners’ computers for six months
B Maintaining a fully functioning copy of WordPerfect for
two years in each electronic information center
B [ssuing “guidelines™ on training, for supervisors of
employees who do not use OACS, for training of two to
four hours in length
B Two to four hours for training and practice using a typing
software module for employees who cannot type
(continued on page 2)

USPTO Defies International Trend for Combining
Search and Examination

The president-elect of the American Intellectual Proper-
ty Law Association (AIPLA) stated at an April international
conference that the “immediate advantages” of merging
search and examination for Patent Cooperation Treaty (PCT)
applications include, “Better search results focused more
directly on the relevant claimed invention,; this will aid users
in making more timely, more informed decisions about
whether to pursue protection given anticipated scope of
protection.”

AIPLA President-elect Richard Nydegger included this
statement in his presentation before a colloquium in France
cosponsored by AIPLA and the Federation Internationale
des Conseils Propriete Industrielle (FICPI—the Internation-
al Federation of Intellectual Property Attorneys). At the
same conference, Nydegger voiced AIPLA’s support for
separating search and examination in the USPTO’s 21st
Century Strategic Plan.

In a paper presented at the conference, the FICPI
underscored the priority of a sound search and recognized
the lack of current consistency in searches among the
different international searching authorities (ISAs). The
paper stated, “[A] high quality, reliable search report stands
alone as the single-most important factor [that] adds value
to the application procedure, enhancing the credibility of the
system as a whole and promoting faith in it by applicants
and third parties alike.”

The FICPI report added, “A straw poll of FICPT’s

European members indicates that the USPTO identifies
relevant art not identified by the EPO in about 20 to 30
percent of cases.” This suggests that if the USPTO separates
search and examination, about 20 percent to 30 percent of
patent applicants will receive an inadequate, sub-par search.

At the same colloquium, a paper presented by Charles
Baker, immediate past chairman of the intellectual property
law section of the American Bar Association, pointed up the
problems with quality, issuance delays and other
inefficiencies inherent in separating search and examination.

“An examiner who is going to make decisions about the
obviousness of an invention begins to make that
determination as the search proceeds,” stated Baker. During
the process, “the examiner adjusts the search accordingly to
find the best art...We therefore believe that the search is an
integral part of the examination, and if the examiner does
not do the search it will not be done as well, which would
decrease the quality of issued patents and weaken the
presumption of that validity.”

Regarding the deferred examination inherent in
separating the functions, Baker stated that the downside is
“the additional layer of unnecessary procedure, which would
increase patent application pendency and thereby harm the
public because the claims that will be allowed would remain
uncertain until issuance.”

Baker added that the inefficiencies inherent in the

(continued on page 4)





POPA NEWS
USPTO: ‘Type or Get Out’

(continued from page 1)

The FSIP's Unspoken Messages

The FSIP called POPA’s proposal “arbitrary and expan-
sive,” and characterized the union’s request for 20 hours of
classroom instruction for employees who do not type as
“unwarranted.” The FSIP bought wholesale the USPTO’s
allotment of two to four hours maximum of typing training.
In essence, the panel has told these senior, high-producing
examiners to quickly learn to type or leave the agency.

POPA had also requested for those learning to type that
one hour extra be allowed for each action typed for three
months. The FSIP rejected that. FSIP’s between-the-line
message to examiners is, “Learn typing on your own, or
leave.”

POPA also proposed grandfathering the relatively few
senior examiners who are close to retirement to allow them
to finish their tenure without the burden of being forced to
learn typing after a career of not typing. Instead, the FSIP
shut them out. In a last ditch to craft a compromise, POPA
proposed continuing the typists’ services for merely three
years, explaining that maintaining the high production levels
of the affected employees is “vital to the agency’s goal of
issuing high quality patents.” The FSIP said no.

The USPTO will not allow any extra time for typing
actions for those unable to type. The agency stated that the
two-year period represents “a very generous learning
curve,” and that by policy, “an examiner may request addi-
tional time from his/her SPE to accommodate unusual cir-
cumstances on an office action.” Again, though an employee
may ask the SPE, POPA has no knowledge of a SPE ever
granting such a request.

Examiners as Highly-paid Typists

Several members of the Patent Public Advisory Com-
mittee (PPAC) asserted that it’s in the agency’s best interest
to assign as many duties as possible to the administrative
staff to free examiners’ time for search and examination.

A 20-year veteran examiner, who will be harmed by the
agency'’s typing edict, concurred and wrote in a declaration
to the FSIP, “It is simply ludicrous in an economic sense to
saddle your most expensive labor with chores that can be
contracted out at a small fraction of the cost.”

“For every chore, and this one is particularly burdens-
ome, added to the examiner (without any compensation in
time), a corresponding effect is felt in either the amount of
time spent searching or writing up the action or considering
the references,” added the senior examiner.

The FSIP was insensitive to the written declarations
that POPA submitted from many potentially harmed exam-
iners.

Another adversely affected examiner wrote, “Even with
training and practice, I know that [my typing] would never
approach the speed of dictation....It would be exceedingly
difficult for me to do the professional, error free job that
[my typist] does.”

May/June 2003

Quality and Production Harmed

Examiners who now use typists agree uniformly that
forcing them to type will harm their work quality and
productivity. “My office actions would be shorter and not
have the level of detail that they do now because I would
find it difficult to type all that additional information,” wrote
a 32-year employee. “Furthermore, I am concerned that the
documents would not look as professional as they do now.”

A GS-15 expert examiner wrote that in addition to his
examining work, “I train several junior examiners in my art
unit, classify pre-grant publications, assign applications to
the examiners in my art unit and act in lieu of my SPE....If I
was forced to type my own actions, it is inconceivable that 1
could continue to work at the level I am currently working.”

Losing Knowledge Through Forced Retirements

Without exception, the affected examiners said they will
consider retiring earlier than planned because of the lost
production forced on them by having to type.

“Making me type...would force me to retire sooner than
later, because I do not feel that I would be able to continue
to do my job,” said one.

“The loss of typists would cause me to reevaluate this
position and would force me to retire,” wrote another
examiner. He added that he’d get a job in a law firm that
“would value my legal and technical skills over my ability to
type: a place that would treat me as a professional, not a
highly paid typist.”

The USPTO said it will make “every reasonable effort”
to provide the OACS and typing training within six months
of the implementation date. §

USPTO Child Development Center
Starts Waiting List

The waiting list for the new USPTO Child Develop-
ment Center, opening at the Carlyle campus in spring 2004,
began in May.

The Innovation Station
Child Development Center 4, @;‘5
will have a maximum capa- NG
city of 138 children, ages 6 &%
weeks to 6 years. The
center’s enrollment policy,
including the waiting list, is
first-come, first-served. To
secure a spot on the waiting
list for your child or
dependent, please deliver a
pre-enrollment registration
form and a $50 non-refundable check or money order to
Crystal Park 1, Suite 717.

To learn more about the center, including fees and
operating hours, or to obtain registration forms go online to:
http://ptoweb/ptointranet/ admings/osa/ccenter/index.html.
Forms may also be picked up at Crystal Park 1, Suite 717.
E-mail questions to ChildDevelopmentCenter @uspto.gov. ¥

Hours of Operation
Monday - Friday: 7:00am - 6:00pm
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USPTO Fee Bill Moves Forward

In late May a House subcommittee approved a bill that
would end USPTO fee diversion by removing the USPTO
from the congressional appropriations process. It would
authorize the USPTO director to control agency spending.

The action by the House Judiciary Subcommittee for
the Courts, the Internet and Intellectual Property passed the
bill forward to the full committee for consideration.

While stopping fee diversion will laudably provide
needed funds for the work of the USPTO, the process by
which it’s proposed, which would effectively take USPTO
operations out of Congress’s line of vision, raises concerns
about adequate oversight. Congressional appropriators’
routine review of agency operations ensures a needed
standard for transparency and responsibility at USPTO. If

Congress doesn’t perform that function, who will?

Ranking Subcommittee Democrat Howard Berman
(Calif.) stated that he is considering an amendment to the
legislation to limit the USPTO's plan for separating search
and examination and contracting out searches when the bill,
H.R. 1561, is considered by the full Judiciary Committee.

While the legislation would more than double some
user fees to net additional USPTO revenue, the agency
devised the bill’s proposed fee structure with the intent of
both raising funds for new projects and maintaining fee
diversion. The fee structure has not been amended. Thus, it
will create a revenue windfall for USPTO and unnecessary
fee increases for applicants. For example, the bill would raise
large entity filing fees from $750 to $1,000, and small entity
fees from $350 to $750. The fee for a request for oral hearing
on appeal would grow from $280 to $1,000. %

The USPTO-POPA Contract imposed by the FSIP on the Implementation of the
Office Action Correspondence System (OACS)

The Patent Office Professional Association (hereinafter
“POPA”) and the United States Patent and Trademark Office
(hereinafter “USPTO” or “Office™) agree to the following proce-
dures and appropriate arrangements in accordance with 5 USC §
7106(b)(2-3) with respect to the USPTO’s termination of the use of
the Action Writer, Form Writer, PCT Writer, and WordPerfect
software (hereinafter legacy systems) as of the date of approval of
this agreement by the Agency Head and the mandatory use of the
Office Action Correspondence System (hereinafter OACS) based
upon the Microsoft Office suite of software applications per
notification delivered to POPA on April 10, 2002.

1. Any bargaining unit member using the services of a typist to
create Office correspondence as of July 1, 2002, will be permitted
to continue the use of typists for a period of two years from the
date of implementation of this agreement. Office actions will
continue to be counted prior to being forwarded to a typist.

2. Action Writer, Form Writer and PCT Writer software will
remain on an examiner’s computer for at least six months
following the implementation date of this agreement.

3. A joint labor-management working group shall be formed
to gather information on the developmental and operational issues
related to OACS that become apparent within six (6) months of
the implementation date of this agreement. The working group
shall consist of three (3) representatives designated by POPA and
three (3) management representatives designated by the USPTO
with each party designating a lead representative. The working
group shall meet at least monthly for up to six (6) months from the
implementation date of this agreement. The joint working group
shall make at least quarterly reports to the parties setting forth
recommendations for enhancements and improvements to OACS
to provide additional stability and functionality. If the lead
representatives agree that the working group has completed its
work, the working group may dissolve itself at any time prior to the
six (6) month termination date.

4. The Office will maintain a fully functional copy of
WordPerfect software on at least two (2) shared computer
workstations in each Electronic Information Center affiliated with
the individual Technology Centers for a period of two years from
the implementation date of this agreement.

5.The Office provides and will continue to provide user guides
and manuals on OACS and Microsoft Office 2000 through the
Office of the Chief Information Officer (OCIO) and the Search
and Information Resources Administration (SIRA).

6. The Office will issue guidelines to supervisors concerning
appropriate training for legacy system users (i.e., examiners that
were using the Action Writer, Form Writer, PCT Writer, and
WordPerfect software for preparation of office actions prior to July
1,2002). This may include formal training courses and/or time with
an Information Technology Resource Provider (ITRP). to be
assigned at the discretion of the Supervisory Patent Examiner
(SPE). It is understood that those examiners who do not currently
use OACS and who have not recently attended OACS training
may need to be retrained.

Employees who display a need for additional training over
and above the mandatory training that has already been provided
will be provided two (2) to four (4) hours of additional training at
the discretion of the SPE. Additional training may be provided at
the discretion of the SPE.

The Office will make available a typing practice training
module to those examiners who lack basic typing skills and were
exclusively using typists for preparation of office actions as of July
1,2002. Non-production time of two (2) to four (4) hours will be
granted for completion of the training module and practice at the
discretion of the SPE. Additional time may be granted at the
discretion of the SPE.

Employees who believe they need training should promptly
request training from their SPE. In order to assess training
requirements, examiners may meet with their SPE to discuss their
training needs. Requests for training will be reviewed for
appropriateness by the SPE within a reasonable time period. If an
employee’s request is denied, he/she may discuss the matter with
the Technology Center Director. Requests for training in
accordance with the training guidelines and this agreement will not
be unreasonably denied. Every reasonable effort will be made to
provide training under this agreement within six (6) months
following the implementation date of the agreement.

7.1f the employee did not have a fully operational workstation
and/or the course material was not fully covered in a training ses-
sion under this agreement, the employee may request to be
retrained.

8. Prior to each new substantive upgrade of OACS, the Office
will determine whether to train employees on changes and enhance-
ments included in the new version. The training time for these
courses will be accurately recorded under a separate time code.

9. The implementation of this agreement shall be in
accordance with Title 5 USC § 7114(c). ¥
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Sen. Byrd Flips Over Outsourcing

The Bush administration’s headlong push to privatize
will be getting extra scrutiny from some members of
Congress, including Sen. Robert Byrd (D-W.V.), ranking
member of the Senate Appropriations Committee.

“I am very suspicious of this privatization scheme,” said
Byrd at a May hearing about outsourcing at the Internal
Revenue Service. “It seems to be stretching across the board
with this administration. Congress needs to oversee it very,
very carefully. We will be watching and listening.”

Several of Byrd’s comments about the IRS apply
equally to the USPTO. “If we are looking for the best value
for the American taxpayer, why are you advocating a
proposal that costs more and does less to protect the privacy
rights of taxpayers?” he asked an administration
representative. “...the Department [of Treasury] could simply
request more money to hire additional IRS personnel....”

Byrd has criticized the Bush administration’s plans to
privatize as many as 850,000 federal jobs “without adequate
justification,” according to a statement from the senator. ¥

Electronic File Wrapper System
Expanding

The pilot program for the image file wrapper system
(IFWS), also known as E-Phoenix or Electronic File
Wrapper, will be adding three to six more art units, in
addition to its current five art units, by the end of June.

The IFWS process electronically scans each page of
each application, creating a picture—or .tif—file. After June
30, all new applications will be scanned into an electronic
form. The USPTO plans to hire 60-90 contracted employees
to do the scanning.

As of July 1, the agency each week will be converting
seven new art units in Technology Center 1600, 1700 and
2800 to IFWS. These are the art units that the agency claims
will be the first to move to the new Carlyle campus. The
agency wants to convert all paper files into an electronic
form to avoid having to move the paper files. Individual
employees can request a working folder with a paper copy
of an application, but the USPTO requires employees to
store them. This can result in each employee storing more
than 200 frequently used files in individual office spaces.

The fact that the USPTO will be hiring contractors to
scan the files indicates that the agency considers this pilot
program a foregone conclusion. The “test” results will have
no impact on the USPTO’s decision to destroy the
examiners’ paper files.

Examiners in the art units participating in the pilot
report some printing problems and that they sometimes
need to wait up to two minutes for the Patent Application
Location and Monitoring System (PALM) to come up on
their screens. When the agency adds more employees to the
system, the wait times will likely rise. A corresponding
increase in time must then be allotted for examiners. ¥

Why Are We Not Surprised?

Former USPTO Commissioner Lehman Says
“Examination Has to be Privatized.”

Technology Review featured an interview with Former
USPTO Commissioner Bruce Lehman on May 9. The
following is an excerpt.

Technology Review: What are some other key patent
globalization issues, other than first-to-file versus first-to-
invent?

Lehman: First of all, we’re going to set up a single
patent examining authority. And this is where I think
what current U.S. Patent and Trademark Office director
James Rogan is doing is ultimately going to be the
solution. First, patent searching, and then examination,
has to be privatized. The patent examiner should be
more like a defense contractor. The Defense Department
doesn’t build F-15 or F-18 fighter planes itself. It super-
vises contractors to make sure that they get the quality
that they need. Nothing is more critical to the sover-
eignty of a country than its defense, and yet a handful of
defense contractors supply all of the weapons used in the
world, even those that are used against us. So, if you
detach the actual examination from government itself,
then you can have one or two private entities that really
become experts at patent examining, and then everybody
in the world can hire them to do the examining.

USPTO De'ies Tl'elld (continued from page 1)

USPTO’s proposals will increase the total costs to the public
and the applicant overall. While some estimates place
USPTO costs savings at under 5 percent, Baker questioned
whether that figure accounted for the “added costs to certify
and maintain the quality of private search firms.” He stated
his certainty that the costs “of lowered patent quality and
less investment in technology were not taken into account.”

The international patent community agrees with
combining search and examination within the patent
examiner’s job, Baker noted. The USPTO is running
“exactly contrary” to the PCT process and the European
Patent Office, which is increasingly bringing examination
and search together. §
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USPTO Wants to Cut Carlyle Costs at Employees’ Expense

The USPTO is proposing “cost-saving” measures for the
new Carlyle campus that would come at employees’
personal expense and well-being. The agency is refusing to
move employees’ privately-owned office furniture, is
denying the request to heat or cool the buildings during the
full hours of employees’ work schedules, and other steps
that will reduce employee effectiveness and morale.

Some of issues that will have a direct impact on
employees’ worklife and productivity:

Heating, Ventilation and Air Conditioning (HVAC) -
POPA is proposing that the HVAC operate during all hours
of employees’ flexible work schedules, 5:30 a.m. to 10 p.m.,
Monday through Saturday. The USPTO is agreeing to such
operation only 6 a.m. to 7 p.m., Monday to Friday. Each
hour of employees’ productivity greatly offsets the HVAC
cost of pennies per employee per hour. The only seeming

reason for this penny-wise and pound-foolish approach is a
USPTO attempt to restrict employee work hours. In
addition, the agency is planning to prohibit the use of
personal fans and space heaters at all times.

Furniture — Employees have always been permitted to
have privately-owned furniture in their offices and the
USPTO has always moved such furniture with the agency-
owned furniture. The agency is refusing to permit any
personally-owned furniture at Carlyle, including bookcases.
In addition, the USPTO wants non-reviewable discretion to
determine what furniture, even government-owned, will be
allowed in employees’ offices.

Personal Office Items — The USPTO has always moved
employees’ personally-owned office items, such as framed
Primary Examiner certificates, framed award certificates,

(continued on page 2)

Law School Cut Feels Like Bait-and-Switch to Affected
Patents Employees

Several eager, newly hired patent employees —
participating in their second week of USPTO orientation in
June — were thunderstruck to learn from POPA that the
agency’s law school tuition reimbursement program, which
had been offered to them by USPTO recruiters just three to
four months earlier as an inducement to work for the
agency, had been cancelled last fall.

These new recruits joined the many other patent employ-

ees who feel like they have fallen victim to the USPTO’s
latest bait-and-switch. POPA in May filed a formal grievance
on employees’ behalf regarding the USPTO’s breaking of its
Non-Duty Time Legal Studies Program contract.

The binding 1998 USPTO-POPA agreement states that
the only situation under which the agency may reduce or
terminate the legal studies program funding is when it “is

(continued on page 3)
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Life at Carlyle: PTO wants employees to absorb lots of non-production time.
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USPTO Wants to Cut Carlyle Costs

(continued from page 1)

photographs, posters, paper organizers and reference or
textbooks. The agency is refusing to move any of these
personal items to Carlyle.

Computer - The USPTO is moving towards a
completely automated environment at Carlyle. In
anticipation, POPA is proposing that if an employee’s
computer is not installed and operational by the time the
employee unpacks the office, after the first hour the
employee will be granted computer down time until such
computer is installed and operational. Instead, the office is
expecting employees to plan for doing a full day’s work
without any computer support; no other time granted.

Parking — To mitigate the burden on employees being
moved of having to pay for parking in both Crystal City and
Carlyle in the same month, POPA is suggesting that
employees with monthly parking passes in Crystal City who
continue to have monthly passes at the Carlyle facility be
permitted to park at the Carlyle facility for the remainder of
that one month at no additional cost, with the employees
paying the Carlyle fee the next full month. The USPTO,
however, wants employees to pay for no less than one-half
the monthly fee, no matter when during the month they are
moved. This is especially onerous for employees moving at
the beginning of the month. They would have to pay for a
full month in Crystal City, and then would be required to
pay a full month for that same month in Carlyle.

Shuttle Service — POPA is proposing unlimited and non-
restricted shuttle service for employees between Crystal
City and Carlyle during the transition. The USPTO,
however, has stated that using the shuttle to go to the credit
union, the fitness center, or to visit a coworker will not be
permitted. The agency is not willing to make any concessions
regarding shuttle use for employees in a carpool wherein the
carpool group is split between the two sites. The agency has
also not guaranteed that shuttle service will meet employee
demand.

The USPTO previously assured POPA and made
representations that there would be shuttle service between
the King Street and Eisenhower Metro stations and Carlyle.

The Washington Post in June reported that the
pedestrian concourse under Duke St—linking Carlyle to the
King St. station—would not be completed by Norfolk
Southern, the land’s previous owner, until well after the first
employees move to Carlyle.

The Post stated, “Nearly half the [Carlyle] office
workers are expected to take public transportation, and
neighborhood activists worry that they’ll bring their cars if
they can’t walk safely from the station. The concourse is due
to open in 2004. Meanwhile, the Norfolk Southern will
provide shuttle bus service for PTO employees who take
Metro to work.” However, the agency now refuses to assure
or guarantee this shuttle service.

POPA will continue to negotiate on employees’ behalf
regarding these issues. §

><]

Letters to POPA

[ am a member of POPA and appreciate having a body
like POPA representing examiners’ best interests. However,
I found the last newsletter to be quite ridiculous. I am at a
GS 11 level and regularly produce at anywhere from 110
percent to 130 percent. Here’s the catch though: I don’t
know how to type. It appears to me that the lack of typing
doesn’t affect my ability to do my job. I believe that this
partly due to the fact that all of our actions are pretty much
boilerplate. I don’t quite understand how hard it is to type
the word “anticipated” or the inventor’ s name from the
patent into a form paragraph. So my response to this
newsletter is: Tell those examiners that are complaining to
suck it up!

POPA’s response:

Your situation must be very special if the office actions
that you type are “boilerplate.” Most examiners write
lengthy explanations in their actions. In fact, the USPTO
requirement for so much detailed explanation in recent
years is one factor that has added to the pressure-cooker
culture of patent examination.

We represent a somewhat diverse group of individuals.
It is important to respect the dignity and history of all.
Frankly, there are some who have spent their entire careers
having the assistance of typists. To those who feel they can-
not type, the withdrawal of typists means the end of the job
for them.§

No Pay Raise

POPA requested that the USPTO seek a special pay rate
increase from the Office of Personnel Management as
required in the Millennium Agreement. The actual text of the
May USPTO response follows.

Please be advised that the agency will not request an
increase to the special pay rate equivalent to the increase in
the locality rate this year. As you know, the increase to the
locality rate for 2003 in our area is 1.13 percent.

The Agreement on Initiatives for a New Millennium
requires the agency to request such an increase in
accordance with the regulations governing special pay. These
regulations require the head of the agency to certify that the
special pay rate is needed for recruitment and retention
purposes. Our staffing levels do not support such a
certification this year.

Editor’s Note: POPA has filed a grievance to enforce the
requirements of the Millennium Agreement. 4
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Pilot Program and Evaluation Mandated for Fee Modernization Act

Patent searching by a private
sector “qualified search authority.” as
proposed by the USPTO Fee
Modernization legislation, will only
proceed after a USPTO pilot program
of no more than 18 months and an
independent evaluation of its results,
according to amendments to the bill
approved by the House Judiciary
Committee in late June.

The amendments, championed by
Rep. Howard Berman (D-Calif.) and

(Left to right) Rep. James Sensenbrenner (R-Wisc.), Rep. John Conyers Jr. (D-Mich), and
Rep. Howard Berman (D-Calif.) considered the USPTO Fee Modernization Act at a July 9

Rep. Lamar Smith (R-Texas), state that markup of the bill by the House Judiciary Committee.

USPTO searching can only be done by

a commercial entity if:

B “the Director conducts a pilot program...which
demonstrates that searches by commercial entities...are
accurate; and meet or exceed the standards of searches
conducted by and used by the PTO...

B “the Director submits a report of the results of the pilot
program to the Congress and the Patent Public Advisory
Committee (PPAC) that includes...an explanation of the
methodology used to evaluate the accuracy and quality of
the search reports; an assessment of the effects that the pilot
program...had and will have on patentability determinations;
productivity of the PTO; costs to the PTO; costs to patent
applicants; and other related factors.

B “the PPAC ... submits a separate report on its analysis to
the Director and the Congress that includes—an
independent evaluation of the effects that the pilot
program...had and will have....”

The USPTO intends to limit its pilot program to Patent
Cooperation Treaty (PCT) cases, according to an agency
document submitted to the Senate Appropriations Commit-
tee. The USPTO repeatedly referred to its planned pilot
program as the “PCT pilot” in its congressional submission.
But the congressional intent of the Fee Modernization Act
amendments is to require a pilot program with accepted
research methodology and protocols. Searching PCT cases is
not equivalent to searching U.S. cases. An agency pilot using
only PCT cases will be inherently flawed.

The amendments mandate that the pilot last no more
than 18 months and that Congress have the opportunity to
legislate a bill negating the use of outsourcing in the one-
year period following the submission of a PPAC evaluation
of the pilot program.

The House Appropriations Committee markup of the
USPTO budget included $1.24 billion and assumes a
significant amount of fee diversion. This represents a $57
million increase over the current year’s budget or approxi-
mately 5 percent, which is about twice the amount of infla-
tion and consequently is viewed as a generous increase by
Congress. The fee diversion included in the appropriations
bill is at odds with the proposed Fee Modernization Act,
which halts diversion.

The next step for the Fee Modernization bill is
consideration by the full House of Representatives. §

Law School Cut (continued from page 1)

necessary for the proper functioning of the agency.”

The USPTO cancelled the program last September, at
the beginning of fiscal year 2003, when it was operating
under a continuing resolution budget. The agency claimed
that though it had the same funding as it had in FY2002,
“expected future needs” prevented it from funding the law
school program, but would not explain what future needs
were so critical to the agency’s functioning. The USPTO also
claimed that even with a continuing resolution, the agency
needed cutbacks to account for inflation. But the FY2002
non-recurring capital expenses would likely offset any
inflationary increases.

Given the continuing resolution, that the program was
budgeted for in FY2002, and that no foreseeable increase in
legal studies program participants would increase its costs,
the USPTO has no justification for terminating the funding.

The action is especially egregious because the special
commitment of attending law school does not permit much
student flexibility. Unlike other courses of study, a law
student cannot extend or postpone study over many years
unless the law school determines extenuating circumstances
on a case-by-case basis. Lack of funding is not a typically
accepted extenuating circumstance.

The total cut in funding, and the short notice of the cut,
caused hardship for most of the enrolled law students. Most
employees had at most three months to figure out how to
pay for the following semester. As one employee wrote to
POPA, “I know this is of great concern to a large group of
examiners/students who now have to come up with funding
of over $20,000 a year under short notice.”

As a remedy to the grievance, POPA asked that the
agency make all payments as required under the legal studies
agreement, retroactively and with interest as required under
the Back Pay Act. And until funding is reinstated, POPA
asked that the agency cease and desist from touting the legal
studies program to potential new hires. ¥
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Postings from the Field

Following are letters regarding the USPTO 21st Century
Plan that were posted on the Patent Information Users
Group, Inc., Patent Information Discussion List, which is
available at www.piug.org. The letters were edited for length.

[The 21st Century Plan] makes me think that these
bureaucratic administrators have no concept of the technical
complexity of the various technologies involved or the high
level of searching skills and acumen that are necessary. They
neglected to include a true industry sector professional
searcher in their brainstorming sessions!... This level of
consideration into the details reminds me of a corporation
assigning their corporate librarian to perform all their patent
searches as something to do when things get slow.

It is a good concept to lean more on the free enterprise
sector to improve efficiency, but the many rules and
restrictions in procedure and the dubious supervision of the
process and the quality control issues would appear almost
insurmountable if allowed to proceed according to the
present game plan....

I guess the biggest obstacle that I can see is the very
modest number of quality searchers available to pursue the
private sector partnership. If we are talking about some
1,000 full time examiners having to be hired each year to a
great extent because of the searching requirement, then,
even if all of PIUG quit their jobs to perform $500/search
contractual work, the need for private searchers would seem
to still be far from satisfied. What I see evolving would be a
lot of meagerly trained vocational school people filling the
positions of turning up prior art for highly sophisticated
technologies using no-charge free text databases exclusively.
In the end, everybody will pay much, much more on
intellectual property efforts due to an exponential increase
in litigation over questionable patents.

I am just a searcher and may be missing some critical
information, but, if not, my dialogue may be very
appropriate before this Hughes Spruce Goose consumes a
great deal of time, effort and money not only by the
government and the long-suffering taxpayers, but also by
those from the private sector being sucked into such
fantasies! — Tom Bailey, Bailey Services: OnLine & Patent
Information, Inc.

* * *

The PTO is proposing outsourcing of classification as
well, possibly to more of an IPC-like classification,
potentially jointly administered by EPO, JPO & PTO. Since
I'm amidst trying to build equivalents between a series of
US class-subclasses and their much broader IPC
counterparts at present, I hardly think that adopting the IPC
will improve the quality of classified searches of US patents.
Instead of having to wade through dozens to hundreds of
documents, the searchers will have to wade through
hundreds to thousands of documents. That is, unless US, EP,
and JP negotiate some kind of hybrid classification like F-
terms, ECLA, which have greater specificity than in the IPC,

though often less specificity than existing US class-
subclasses. But then we will need more multi-lingual,
technically educated classifier/indexers, not a cheap or
abundant workforce for an outside contractor to maintain.

The beauty of having examiners also do the
classifications, ...is that you combine functions that naturally
merge together, assessing document contents, comparing to
existing classifications, subdividing when categories get too
full of documents, or creating entirely new classifications
when truly new technology emerges. Outsourcing
classification and searching to different groups will break up
the natural synergy of examiners who search and classify.

I think the PTO’s management is really trying to reduce
their workforce. Part of the 21st Century Strategic Plan
summary noted a big reduction in the number of new
examiners to be hired. That was presumably tied to
outsourcing of searching and classification. Meanwhile, the
number of applications filed continues to mount, the
number of experienced examiners seems to be decreasing,
with a much larger percent of the examiners having served 3
years or less. Quality crunch time is just around the corner, if
not already upon us! — Roy Zimmermann, Principal Patent
Information Specialist |

USPTO: Weekend Sweatshop

The long-awaited summer has brought heat, humidity
and stagnant air to Crystal Plaza 2,3 and 4. In response to
POPA’s complaints, USPTO replied that even without extra
payments by the agency, the building is required to be at a
comfortable temperature from 7 a.m. to 6 p.m. on weekdays,
and 8 a.m. to 1 p.m. on weekends. As of July 1, the agency
stated that the air conditioning system will run till 8 p.m. on
weekdays.'§
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USPTO “Quality” Initiatives Mean Slower Production or
Unfair Enforcement

The USPTO has proposed a set of quality initiatives
that, if implemented, will change the current balance
between patent quality and patent quantity through
increased quality reviews and testing. and by strict
enforcement of unrealistic standards.

Increasing patent examination accuracy will force
examiners to slow down their production. Because the
USPTO cannot afford any large-scale reduction in
productivity, it’s likely to strictly enforce its quality standards
against only a relatively few employee scapegoats. To avoid
such selective enforcement, POPA has proposed alternatives
to ensure a fair application of the new quality framework
and protect employees from potential management abuses.

POPA’s proposals and the USPTO's alternatives for
implementation are being considered by the Federal
Services Impasses Panel (FSIP), which will decide the final
plan based on the agency’s and union'’s last best offers. The
members of the FSIP were hand-picked by the Bush
Administration, which - in an unprecedented move — fired
the entire previous panel. The FSIP is chaired by a vice
president of the conservative Heritage Foundation.

The FSIP may consider only those proposals that deal

with the impact and implementation of the USPTO quality
programs, Under federal labor law, the agency holds the sole
right to determine the actual substance of any quality
initiatives. Employees and their union cannot prevent or
control testing or performance standards.

POPA has two main goals for its implementation
proposals: 1) to provide procedures for protecting
employees from allegations of error through an appeals
process; 2) to treat the USPTO initiatives as a pilot in order
to gather data to assess its actual impact on quality and on
employees.

Instead of implementing a fair and timely appeals
process, the agency wants to use the existing, cumbersome
grievance procedure, which the USPTO notoriously
neglects, often not responding to employee grievances for
months, sometimes years. The USPTO also rejects the
notion of gathering useful data, for example, on the correla-
tion between test results and work product reviews, Without
adequate data the agency will never know if its quality
program has an illegal disparate impact on certain employ-
ees. It also will never know if the process is actually increas-
ing quality and, if it isn’t, how to fix it. (continued on page 2)

POPA Wins Job and Back Pay for Unfairly Dismissed Examiner

An arbitrator ordered the USPTO to reinstate with
nearly three years of full back pay and benefits a GS 11
patent examiner that the agency had improperly removed, in
a case that POPA recently won on behalf of the examiner.

The USPTO had based its removal of the employee, an
examiner in Technology Center 1600, on deficient
performance in the critical element of patent examining
functions. The agency charged that the examiner had made
17 errors during the performance improvement period (PIP)
that follows a written warning. POPA systematically refuted
each allegation of error.

The arbitrator set aside many of the alleged errors
because the agency did not show it made reasonable efforts
to assist the examiner. The arbitrator described as
“imperative” that the supervisor provide the employee “with
affirmative assistance” during the PIP “when he knew or
should have known [the examiner] was in increasing danger
of being removed.”

Under the 1981 Performance Appraisal Plan (PAP), the
agency cannot charge a clear error where there is an “honest
and legitimate difference of opinion™ on the employee’s

finding. In this case, POPA presented an expert witness who
disagreed with several of what the agency purported to be
“clear errors” and corroborated the dismissed examiner’s
findings as legitimate and not deficient. The arbitrator agreed
that the “clear errors” did not exist.

Relative to several other agency allegations of error
involving legal functions, the GS 11 PAP states that the
examiner was expected to perform only “after receiving
preliminary instruction.” The examiner’s supervisor said he'd
fulfilled that obligation, testifying during the arbitration, “As
always, my door is always open to assist my examiners who
are coming in to talk with me and discuss cases. I didn’t
change any policy or anything at this time.” Deputy Director
of Patent Operations Esther Kepplinger testified that the
generalized Patent Academy training that the examiner had
received qualified as sufficient preliminary instruction.

The arbitrator rejected those USPTO positions, stating
that, during a PIP, “it becomes imperative that the SPE
provide clear, written, dated, case-by-case ‘preliminary
instruction’’and that the examiner “was entitled to express
instructions” from the supervisor. (continued on page 4)
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(continued from page 1)

A Cultural Revolution

As part of its 21st Century Strategic Plan, the USPTO
decided to institute new quality procedures:

1. Dramatically increasing the number of work products
to be reviewed for compliance with quality standards;

2. Instituting tests after training courses;

3. Requiring examiners to pass a legal competency certi-
fication test to be promoted to GS 13;

4. Requiring periodic recertification of the competency
of senior employees; and

5. Requiring examiners to create additional records to
enhance patent file histories.

At the most basic level, the agency in reality is proposing
a USPTO cultural revolution. For most of the last 30 years,
quality reviewers evaluated a random sample of 4 percent of
all patent applications that resulted in the grant of a patent.
Historically, about 5-7 percent of those cases have had patent-
ability errors. Under the current performance appraisal plan,
an error rate of 4.5 percent or greater results in a less than
fully successful rating. An error rate of greater than 7 per-
cent can lead to termination. Therefore, under the USPTO’s
proposal, to simply hold onto their jobs, all primary examin-
ers will have to perform better than the current average.

The USPTO in practice has looked the other way on
error rates in the course of sacrificing quality for quantity.
Quality has suffered because of the lack of time per case
given to examiners in the USPTO’s pursuit of higher
production. Now the agency says it wants to enforce high
quality standards without giving examiners additional time
to do so. This enforcement would make it impossible for the
agency to function. For example, a recent in-process review
of cases in Tech Center 2800 found a 38 percent error rate.
(In-process reviews cover cases during any step of
prosecution, as opposed to patentability reviews, which look
only at allowed applications.) The agency couldn’t afford to
lose close to that number of employees annually. The natur-
al result of strict enforcement will be a slowdown in
production as employees strive to ensure accuracy.

The USPTO also plans punitive enforcement of perfor-
mance standards. Whenever an employee twice fails a final
test in a mandatory training course, the agency would
expand review of the employee’s work — including all work
beyond the subject of the course. While this should only
apply to a tiny number of employees who twice fail a train-
ing course, it triggers a wide-ranging review of the employ-
ee’s work, enabling the agency to search for any reason to
bring the employee down.

Certification and Recertification Failures
Expected

The USPTO’s proposals on testing employees for certi-
fication and recertification imply that it considers a test fail-
ure rate of up to 20 percent to be normal, acceptable and
expected. It will only consider discussions about changing

the testing system if after three years the failure rate exceeds
20 percent and only if the USPTO decides a change is needed.

The ramifications of this policy are that up to 20 percen.
of employees who fail will not be promoted or, in the case of
primary examiners, will be demoted or fired. The USPTO
implies that the loss of up to 20 percent of its examiners
would be normal.

If these policies come to pass, the agency will be
incriminating itself for abysmal human capital management.
No conscientious employer, and certainly not Congress,
would find such a failure rate acceptable.

Currently the agency urges employees to take short cuts
to meet the USPTO’s aggressive production quotas. If
heretofore acceptable work products are now to be found
unacceptable, the agency has a responsibility to establish
clearly understood new standards that can be reasonably
achieved in the time allotted.

Untested Testing

The USPTO has proposed certification testing based on
questions from the patent bar exam. On a national level, the
pass rate for applicants taking the patent bar exam is rough-
ly 60 percent. The knowledge required for the patent bar
exam can only rightly be expected of a full signatory
authority examiner. Asking a relatively new examiner to be
as expert as a full signatory authority examiner is unfair.

The patent bar exam contains some tricky questions
that are presented in language that is difficult to follow. Un-
der the proposed new system, certification may hinge more
on language skills than on knowledge of patent law. And,
because the agency does not plan to check the link between
testing and work product quality, an examiner conceivably
could ace the exam and still produce poor quality work.

To tout the reasonableness of its testing proposals, the
USPTO had all of its supervisors complete a sample of a
certification test composed of 50 questions selected from the
patent bar exam.

The USPTO had hoped to use the sample test given to
supervisors as a valid example of testing. However, the test’s
sample questions, and their answers, were all available
online. It was a take-home test. Virtually everyone passed.
No surprise.

If POPA’s proposals are adopted and adequate data is
gathered, the agency will better understand the difficulty of
each exam, the distribution of grades, whether additional
training is needed, and whether the tests are fair and
accurate indicators of performance. Since any and all of the
USPTO’s quality initiatives could have an unintended nega-
tive impact on the efficacy of patent examination, POPA’s
goal is for the agency to collect statistically valid proof that
all of the USPTO’s quality initiatives have a positive impact
on the quality of the work products and processes.

Re-education Class
Recertification for signatory authority examiners does-
n’t require that they take the certification test again. Instead
(continued on page 3)
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(continued from page 2)

it will require “an enhanced review of the employee’s work
product once every three years,” with approximately one-
third of all GS 13-15 examiners undergoing the enhanced
work review annually. The most senior examiners will be
reviewed first. Continuing education classes and successfully
passing the exams that follow would also be mandatory for
recertification. The agency would have the discretion, on a
case-by-case basis, to allow an employee to take the test prior
to the training and thereby pass without taking the class.

All time preparing for the certification tests — except for
a week-long course that the USPTO will give GS 12s pre-
paring for the certification test — and all time for defending
or appealing the results would occur on an employee’s own
time or on production time. Forcing employees to transfer
activities — such as required training for required testing —
from duty time to personal time constitutes a management
abuse of employees.

Right to a Fair Defense

Employees deserve the right to
defend themselves against allega-
tions of error. They need notice of
the error, time to review the facts,
and an opportunity to rebut.

Quality Review examiners can-
not be experts in all the technolo-
gies that they review. When signatory authority examiners
contest an allegation of error, the dispute constitutes a dis-
agreement between employees of essentially equal
patentability-determining authority. Currently initial allega-
tions of error are reversed in approximately 20 percent of
cases. Primary examiners have already fully proven their
competence by passing the signatory authority program.

To become a signatory authority examiner, work prod-
ucts are reviewed by multiple supervisors to lessen the im-
pact of reviewer subjectivity. POPA has proposed a similar
second independent review whenever a first reviewer identi-
fies an error disputed by a full signatory authority examiner.

The USPTO has proposed requiring employees to
defend themselves on their own time or, perhaps even worse
for the public, by taking time away from the examination of
other patent applications.

For testing after training courses (not for certification
testing) and only after an employee has failed a training test
a second time, the agency proposes, “If the employee is suc-
cessful in persuading management to withdraw its determi-
nation that an error has been committed, all such time shall
be treated and recorded as examining-related time for pur-
poses of the employee’s performance appraisal and awards.”
This should only occur for a minute fraction of all employ-
ees, which POPA estimates to be less than 1 percent. All
time for appeals from allegations of error in the vast majori-
ty of cases, including errors found during the recertification
process, would be production time, thereby taking time

To read the full POPA and s that |
USPTO pl‘OPOSCIIS to the FS'P, are easily attainable and are rea-
go to the POPA Web site at

WWW.popd.org.
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away from other patent applicants and harming them in the
process.

Protection Against Selective Enforcement

POPA has proposed protections against selective
enforcement by asking that the USPTO be required to
review the same percentage of credited work for everybody.
The agency has responded that it can review as much or as
little as it likes for any examiner with no limit on how much
it may harass a particular employee.

The USPTO complained in its brief that it’s incapable of
fulfilling POPA’s suggestions that it review a pre-determined
ratio of cases for each examiner. “This elaborate procedure
requires management to calculate, and constantly recalcu-
late, for each individual examiner, the number of cases that
can be reviewed based on the number of cases completed by
other examiners,” the agency wrote.

This is a disingenuous and purposely misleading argu-
ment. The USPTO calculates production reports on each
examiner every two weeks and supplies them to all man-
agers. A policy that says that the agency would review 4 per-
cent of the work could be easily determined from these pro-
duction reports. These and other
statistics that POPA is proposing

sonable requests for a new
program.

Another POPA-proposed
protection is that unless at least 80
percent of employees are meeting the agency standards,
then the USPTO must bear the burden of proving that the
standards are achievable in the time available.

More Job Duties, No More Time

The USPTO has proposed that examiners provide an
enhanced file wrapper history including a full summary of
the interview and the reasons for withdrawing a rejection.
The agency has also proposed not allowing any extra time to
perform these extra duties.

Under the USPTO's very strict production system,
employees already put forth maximum effort, often working
many hours of voluntary overtime. Employees cannot
absorb significant extra duties. The agency maintains that
the time needed for this additional work will be very small.
No one, including agency managers, knows if this is true.

Because accurate data gathering would determine the
facts, POPA has proposed that the time spent on the new
file wrapper duties be accounted for separately under the
agency'’s time and activity reporting system. Such a recourse
does not change the USPTO’s assignment of work, but
would generate data to determine the true impact of these
new duties on employees.

A Blank Check
The agency has asked the FSIP to set this process in
stone for three years, with no ability for employees to
(continued on page 4)
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provide meaningful feedback on the success or failure of the
process. The specific impact of these processes will only be
evident after they are implemented, if no pilot is performed.
In essence, the USPTO is seeking a blank check to write the
certification and recertification processes without any formal
input from employee stakeholders.

After three years, if and only if the USPTO unilaterally
decides that any change is needed, it will then consider
POPAs suggestions on behalf of employees. If the agency
sees no need to change, it won'’t necessarily consider any
employee input. And, as stated earlier, the agency would
consider changing the certification or recertification exams
only if 20 percent or more of employees fail the exams.

Dissing Employees

The USPTO in its proposals demonstrates its disdain
for its employees with its assumption that, if left to their
own devices, employees will produce poor quality work.

To grant up to nine hours of examining-related time for
employees to appeal a harmful agency finding “will reward
poor performers,” wrote the USPTO to the FSIP. “Examin-
ing-related time counts towards the minimum amount of
time that employees must accrue to receive a full award, yet
the employee is not responsible for producing any work
during that time. Consequently, examining-related time is the
most advantageous type of time for employees.” [emphasis
added]

This is a specious and contemptuous characterization of
examining-related time. If employees are defending against
allegations of error, they are doing USPTO work. They are
protecting the integrity of the patent system. Examining-
related time also covers classifying, assisting supervisors in
training, attending meetings for or with a supervisor, and
myriad other essential work-related duties.

The agency also wrote that granting examining-related
time for an appeal “would provide an incentive to
employees to spend time challenging each and every finding
of error, regardless of whether a finding of error actually
impacts their rating or their award.”

Most examiners should find this statement insultingly
absurd, because most have a great deal of professional
integrity. They would not file frivolous challenges that would
ultimately make them look foolish. Their professional

_ reputation is at stake.

Tried and True Quality Enhancement

The only effective way to increase quality and maintain
production is to improve examination tools and to increase
the amount of examination time per case. Examiners come
to work for the USPTO because they want to do a high-
quality job. Increasing quality would necessitate the agency’s
hiring of more examiners and holding onto its good ones,
something that the USPTO will be hard pressed to do if
these proposals are implemented. ¥
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(continued from page 1)

POPA also proved that several of the charges of error
occurred in cases for which no credit was received by the
examiner during the PIP, such resulting because the agency
delayed crediting or “PALMing” the examiner’s work until
after the PIP had ended.

In overturning the allegation of clear error in these
cases, the arbitrator wrote, “It was the agency’s burden to
see that ‘credit was received’ for said work during said PIP.
If the agency failed to instruct [the supervisor] adequately in
this regard — after having had no fewer than 28 weeks to
foresee the possibility that the grievant might not pass [the]
second PIP — it is not the grievant who should be made to
bear the consequences.”

The arbitrator reversed all 17 of the USPTO’s charges
of error and ordered the employee reinstated to the GS 11
position without loss of seniority or other benefits and with
full back pay.

POPA Delegates Howard Locker and Raymond
Johnson represented the employee before the arbitrator,
assisted by POPA Vice President Larry Oresky, Assistant-
Secretary Pamela Schwartz, and Delegate William Luther. ™

Quiz Wiz

Julie Anne Watko, an examiner in Art Unit
2652, had the top score in the patents trivia
quiz offered by POPA at its USPTO
Community Day table in August. She
received a $50 check as a prize.
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Increasing Examination Time Cuts Costs, Study Concludes

An increase in patent court cases is linked to decreased
patent quality, and increasing time for examination would
save the United States more money overall by spending less
on high-cost litigation, according to a study published by the
National Academy of Sciences.

The study, “Patent Examination Procedures and Patent
Quality,” by economist John King, assessed the effect of
increasing application workloads on USPTO examination
performance. The result: a negative effect.

“The data suggest that an increase in examination
quality would reduce the number of patents that courts must
review, decreasing the risk of litigation,” the report states.
This is in line with the USPTO rationale for its recently
proposed quality initiatives. However, the method for
successfully achieving quality that economist King
statistically reviewed — increasing examiner time per disposal
- is not one that the agency likes to acknowledge.

“Increasing the number of examiner hours by an hour
for every patent disposal carries substantial costs, however,”
the study states. “A policy of increasing examiner effort
across all examination groups by one hour per patent
disposal would mean an increase in examination costs of
roughly 5.5 percent.”

“Although these costs are significant, they point to an
interesting result,” wrote King. “Assuming that the statistical
relationship [established earlier] between increased
examination hours and reduced litigation holds, the one-
hour increase in examination would eliminate approximately
25 [court cases] ...an estimate of the reduction in litigation
costs achieved by increasing patent examination intensity is
equal to $17,045,000. This amount significantly exceeds the

$11.3 million cost of increased examination effort, which is
based on a $100,000 annual salary for examiners that is
probably overstated to begin with.” ¥

Court Cases Involving Patents Issued
Between 1989 and 1991

Approx. Annual Rate of Patents
Involved in Court Cases Per
Thousand Patents Issued

1100. Metallurgical, inorganic petroleum

Examination Group

and electrical chemistry 1.5
1200. Organic chemistry 1.3
1300. Specialized chemical engineering 1.7
1500. Plastics, coating, photography stock 1.1
1800. Biotechnology 1.4
2100. Industrial electronics, physics 1.1
2300. Information processing, storage, and retrieval 0.5
2400. Packages, cleaning, textiles, and geometrical

instruments 0.1
2500. Electronic and optical systems and devices 0.0
2600. Communications, measuring, writing, and

lamp/discharge 1.9
3100. Handling and transportation media 3.1

3200. Material shaping, article manufacturing, and tools 3.7
3300. Mechanical technologies and husbandry

information 4.8
3400. Solar, heat, power, and fluid engineering devices 4.5
3500. General construction, petroleum and mining

engineering 4.4
SOURCE: Derwent LitAlert, USPTO Annual Reports. From Patent
Examination Procedures and Patent Quality, by John King

D} LETTERS TO POPA

Law School “Suspended” Indefinitely, not
“Cancelled”

The article on law school [POPA News, July-August
2003] describes the program as having been “cancelled.”
would like to point out that the letter referred to did not
cancel the program but rather stated that funding for the
program was suspended. Suspension is provided for in
Section I (5). I hope you will take action to correct this mis-
information. Thanks.

— USPTO Chief Negotiator, Law School Program

POPA responds:

The newsletter is intended to explain situations in sim-
ple and plain language. It is not intended to convey the
subtle distinction between cancellation and suspension in
the context of an overview of the situation. What matters to
employees is that the USPTO is not providing the funding
that was expected and has no plans to provide that funding

in the near future. We would be delighted to publish any
firm plans by management to resume funding the
program. §

All 0ACS, All the Time

As of Dec. 1, 2003, the USPTO will be able to shut
down the use of all action writing software other than the
Office Action Correspondence Subsystem (OACS). Only
those employees who were using typists to prepare office
actions prior to July 1, 2002, may continue to have actions
typed until the beginning of the fourth quarter of fiscal year
2005.

Employees who believe they need OACS training
should promptly request training from their supervisor. As
appropriate, two to four hours of additional training over
and above already given mandatory training will be
provided.

Software that the USPTO may shut down by Dec. 1
include Action Writer, Form Writer, PCT Writer and
WordPerfect. §
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Your CFC, a Powerful Tool of
Help and Hope

Dear Colleagues:

The Combined Federal Campaign gives us the power
to express our own personal commitment to helping the
less fortunate. Your donation will give you the good feel-
ing that comes from knowing that you helped and gave
hope to your neighbors, here and around the world.

For $1 per pay period, you've got the power to:

M Provide diapers for a orphaned baby for 5 months

M Provide food staples for a family for two weeks

B Remove 60 pounds of trash from shorelines and
underwater areas

B Provide a month’s worth of shelter and education for a
child who has been orphaned by AIDS in Uganda

B Fund activities for visually impaired seniors for ten
weeks

For $2 per pay period, you’ve got the opportunity to:
M Supply a health clinic with 50 pregnancy tests
B Provide 10 delivered meals for homebound seniors
W Plant 100 sapling trees
B Buy a month of lunches for a malnourished child
M Buy a chemotherapy patient a wig and a complete
blood count
B Feed a shelter dog for a month
For $5 per period, you've got the ability to:
W Provide a lightweight wheelchair to a disabled person
B Provide a caring foster home to an abused child for a
month
B Buy two hearing aids for hearing-impaired people

Employees may make their contributions confiden-
tially. POPA has provided the agency with opaque
envelopes so that supervisors and keyworkers won't be
able to see to whom you are giving. The envelopes are
available from your CFC keyworker and should be
handed out with the pledge materials

As an organization committed to the ideal of helping
people, POPA urges you to contribute as generously as
you can to the CFC.

Sincerely,

Ronald Stersn

Ronald Stern
POPA President

Advocating for Safety and
Security Measures

For the last two years, many employees have been
troubled by the deficiencies in the USPTO approach to
emergency preparedness and security. POPA has been
advocating for your safety, but you can also take action.

Following Sept. 11, 2001, POPA met with security and
management representatives to request necessary security
improvements and warn of deficiencies. In the ensuing
years, POPA has been persistent but the union’s words of
caution have brought little result. For example, the USPTO
has failed to implement:

B Repeated requests for drills specifically targeted to bomb
threats and shelter-in-place scenarios.

B Emergency procedures including drills for disabling all
building ventilators.

B Physical barriers for preventing unauthorized vehicles
from approaching USPTO facilities.

W Egress routes to remote safe areas for every USPTO
building in the event of a bomb threat

B Buzzing/vibrating pagers for our hearing and sight
impaired employees and more evacuation wheelchairs for
use in drills and actual emergencies.

B An option to occupy ground tloor office space for non-
ambulatory employees.

B Improved protections for the planned childcare facility at
Carlyle.

Employees can address their additional safety concerns
by contacting POPA reps Margaret Wambach or Sheila
Clark, or by writing to the POPA newsletter. ¥
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FSIP Enacts Entire USPTO “Quality Initiatives” Program

Examiners Should Prepare for Start of Testing in 2004

The Federal Services Impasses Panel (FSIP) in a Nov. 4
decision ordered the adoption of all of the USPTO’s
“Quality Initiatives” proposals.

While stating that it shared POPA’s belief that the
program’s implementation “is likely to have an enormous
impact on employees’ conditions of employment,” it added
that the union’s proposals “would result in administrative
burdens and expense that outweigh their purported
benefits.”

For example, POPA had proposed a procedure to
enable employees to defend themselves against allegations
of error to be charged against the employee under the
Performance Appraisal Plan. The process would include
notice of the error, time to review the facts, and an
opportunity to rebut. The FSIP decided to enact the USPTO
proposal, which doesn’t provide time for employees to
defend themselves. The result in many circumstances is that
employees must defend themselves on their own time.

The FSIP stated that the union proposal would provide
a procedure “encouraging [employees] to challenge any
allegation of error both orally and in writing, which in
certain circumstances would involve an independent review,

regardless of whether the allegation adversely affects
employees’ performance evaluations or awards.”

Under the usual current practice employees are granted
official time to defend themselves against errors alleged by
quality reviewers specifically. The FSIP ruling does not
explicitly change that practice.

POPA had sought an “independent review™ for full
signatory authority examiners who challenged error
allegations based on differences in professional judgment.
Full signatory authority examiners have achieved a level of
professional recognition that until now had been accorded
respect equal to that of the supervisor. The FSIP accorded
no deference to the opinions of these most senior employees
and relegated all employees’ challenges of allegations of
error to the established, already overburdened, grievance
procedure.

Agency Quality Program in Perpetuity
The FSIP wholly misinterpreted the POPA proposal to
reopen the “Quality Initiatives” program to union-agency
review after two years. Adopting this proposal “would
(continued on page 2)

Overtime Rate Rises for Senior Patent Professionals

Overtime rates for all higher graded, overtime-eligible
federal employees have been raised by recently enacted
legislation, setting the new overtime cap at the greater of 1.5
times the GS-10, step 1 pay rate or the hourly rate of basic
pay of the employee. This new overtime rate affects many
senior patent professionals.

The provision was included in the fiscal year 2004
Defense Authorization Act, H.R. 1588, which was signed
into law and became effective immediately on Nov. 25.

POPA has been working with members of Congress for
years to receive at least regular hourly pay for overtime.
Before this law, employees above GS-12, step 6 actually
earned less on overtime than they did for work performed
during the regular work week. Many thanks go to Rep.
Duncan Hunter (R-Calif.), chairman of the House Armed
Services Committee, for this provision. Hunter has received
POPA’s Guardian of the Patent System Award.

The overall pay cap for any one pay period is still the
pay for a GS-15, step 10, which is limited by statute at the
Executive Level V.

H.R. 1588 also raised the amount of a student loan

repayment that agencies are authorized to pay each year in
addition to basic salaries. The USPTO has declined to use
this authority so far. The bill also raises Senior Executive
Service pay.

The overtime cap was established in 1954 and last raised
in 1966; it had not been adjusted since.™
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Officials from the Staff Union of the European Patent Office
(SUEPO) met with POPA officials in Crystal City in October to
discuss common interests and issues. See page 3 for story, SUEPO
leaders (left to right): Central Secretary Jesus Areso; The Hague
Chairman Ansger Wansing; Berlin Chairman Peter Kempen;
Munich Chairman Hannes Stenftl.
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FSIP Enacts “Quality Initiatives”
(continued from page 1)

permit the union to engage in unrestricted bargaining every
two years over the same subject,” stated the FSIP decision.
In practice, POPA’s proposal provided for only one
reopener that could occur after two years, but if not
exercised could occur at two year intervals until applied.
When exercised, the USPTO and POPA could agree on a
program that would last for whatever term the parties may
decide. In fact, the USPTO agreed with precisely the same
language regarding a two-year reopening of discussions
when it signed the USPTO-POPA telework agreement.

In effect, the USPTO sought and won the ability to take
an untried, untested and unproven program and make it
permanent and not subject to change for an indefinite
period.

Given the USPTO’s current unwillingness to consider
any employee input on its programs, these “Quality
Initiatives” are here for the indeterminate future.

No Extra Time for Extra Duties

Regarding examiners’ added duties for the enhanced
file wrapper record, POPA had proposed that the time spent
on including a full summary of an interview with applicants
and the reasons for withdrawing a rejection be tracked
separately under the agency’s time and activity reporting
system. Such accounting would not change the USPTO’s
assignment of work, but would generate data to determine
the true impact of these new duties on employees.

The FSIP rejected that reasoning, stating that “by
considering such time as ‘examining related, however,
[POPAs] final offer would do more than merely generate
reliable data on the impact of the additional duties on
employees” by causing “unnecessary conflicts between
examiners and their supervisors.” The agency expects
examiners to absorb the extra work.

Similarly, POPA had advocated agency data gathering
to better understand the difficulty of each exam, the
distribution of grades, whether additional training is needed,
and whether the tests are fair and accurate indicators of
performance. Since any and all of the USPTO’s quality
initiatives could have an unintended negative impact on the
efficacy of patent examination, POPA’s goal is for the
agency to collect statistically valid proof that all of the
USPTO’s quality initiatives have a positive impact on the
quality of the work products and processes. Such data may
also help indicate if the testing has a disparate impact on
certain classes of employees.

The FSIP ruled that such a data gathering requirement
is “excessive,” stating that the union should have proposed
“less obtrusive” ways of ensuring that the testing is
administered fairly and equitably.

Broad Definition of “Problem Employees”
POPA had suggested that the USPTO be required to
review the same percentage of credited work for everybody.

However, the agency thought it would be fair to be able to
review as much or as little as it likes for any examiner with
no limit on how minutely it may investigate a particular
employee’s body of work until it can say, “Gotcha.” The FSIP
agreed. In this backhanded way, the FSIP supported the
union’s contention that the USPTO will be able to use its
new procedures to target any employee it chooses.

The FSIP also accepted the agency proposition that
whenever an employee twice fails a test in a mandatory
training course, the agency would expand review of the
employee’s work — including all work beyond the subject of
the course. This could trigger a wide-ranging review of the
employee’s work, enabling the agency to search for any
reason to bring the employee down.

The FSIP wrote that the union’s proposal “undermines
one of the primary purposes of this part of the Quality
Initiatives program: to use the results of competency testing
as a trigger for identifying problem employees.” Therefore, if
any employee fails any test twice, he or she is a “problem”
employee subject to intense scrutiny that is not applied to all
other employees.

The FSIP based its findings on a report from panel
member Joseph C. Whitaker. Whitaker, president and CEO
of Whitaker Construction of Shreveport, La., was arrested in
July by federal agents for failing to pay subcontractors,
which is a criminal infraction in Louisiana, according to
McGraw-Hill's ENR. Construction.com newsletter. He was
released on bond. Whitaker’s company filed for Chapter 11
bankruptcy protection last year.

The FSIP decision, and the briefs and proposals from
both POPA and the USPTO, are posted on the POPA Web
site at popa.org. ™t

Contesting an Error or
Negative Evaluation

If you believe the USPTO mistakenly charged you
with an error or wrongly gave you a negative evaluation,
you can contest the legitimacy of the agency’s claims
through the grievance procedure. You can challenge an
individual accusation of error on a particular case or a
negative performance appraisal. Each employee can use
a reasonable amount of official time up, to eight hours,
for the preparation of a grievance.

The first step to filing a grievance is to verbally
notify your supervisor that you are grieving his or her
action. The action must be taken within 20 calendars days
after the matter prompting the grievance. Contact a
POPA official for further information:

* Larry Oresky, POPA director of grievances,
308-2581

* Dave Robertson, 305-3825

* Bill Luther, 308-6609

¢ Ray Johnson, 308-2565
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POPA Hosts EPO Union Officials

From operating with a paperless examination system to
separating search from examination, POPA leaders learned
much from their counterparts in the Staff Union of the Euro-
pean Patent Office (SUEPO) when they visited in October.

Six SUEPO officials from the union central office and
its four regional sections met with POPA leaders to discuss
their experiences with the rapidly changing patent examina-
tion environment.

The SUEPO described for POPA the EPO BEST pro-
gram “Bringing Examination and Search to Together.” In
the years following World War II, the organizational precur-
sor to the EPO, located in The Hague, Netherlands, dealt
only with patent searches. In the 1970s, an examination
bureau located in Munich, Germany, was added and the
EPO was established.

In recent years the EPO began moving the functions
together in the patent examiner position through BEST.
While improving efficiency, BEST has not provided as great
an increase in efficiency as the EPO had expected. BEST
gives individual examiners more varied duties, greater
responsibilities, and hence the job is more interesting and
rewarding. The EPO managers also appreciate BEST
because it increases its flexibility to move work among its
offices throughout Europe and adapt to workload fluctua-
tion, examiners being able to perform either essentially
search work or examination work. One example given about
how combining search and examination improves the whole
process: Employees in the EPO office in The Hague,
Netherlands, previously only did search work. Now BEST
enables examiners in The Hague, who are now searching
and examining, to customize the search to an intended rejec-
tion. SUEPO has, however, expressed some concern that
classification work is so demanding and paramount that
examiners should be able to specialize and focus in their
work on search and classification tasks.

Health Effects of E-filing und On-screen Searching
After the EPO had been working with an electronic
application filing, or E-Phoenix, system for several years, and
after the introduction of on-screen search, the SUEPO offi-
cials reported seeing a marked increase in repetitive motion

injuries and vision problems among its examiners and its
clerical and technical members, who began using the elec-
tronic system exclusively. In response, the EPO and SUEPO
are jointly about to design a workplace health and safety sys-
tem. The system includes having a doctor and nurse onsite in
the offices in The Hague and Munich. SUEPO and EPO
work together to educate employees, acknowledging that
employee awareness is key to preventing further injuries.

The SUEPO/EPO experience will aid POPA when it
negotiates the implementation of the USPTO e-filing sys-
tem. POPA will work to protect employees from experienc-
ing these same injuries on the job.

The leaders of the two unions discussed at length the
issue of mutual recognition of search results. This practice

SUEPO Central Chairman Florent Beraud (left) met with POPA
President Ronald Stern and others in October.

would mean that the USPTO would accept the validity of

EPO searches without additional U.S. searching, and vice

versa. While both organizations and their unions respect each

other’s examination competence, the union leaders found that

the laws under which patents are granted in each jurisdiction

now vary too much to allow mutual recognition to happen.

For example. the EPO does not conduct prior art searches

based upon US. filing dates. And the USPTO does not nec-

essarily cite the most relevant art based on publication date.
POPA looks forward to continuing its productive rela-

tionship with SUEPO and thanks its leaders:

e Central Chairman Florent Beraud

* Central Secretary Jesus Areso

* Munich Chairman Hannes Stenftl

* The Hague Chairman Ansger Wansing

¢ Berlin Chairman Peter Kempen

* Vienna Chairman Francois Basty

Clarifications to Increased
Flexitime Policy

POPA and the USPTO have agreed on changes to the
Increased Flexitime Policy (IFP) that clarify the procedures
for core hours and Sunday hours while maintaining the IFP
as an excellent employee benefit.

The agreement establishes:

1. A basic Monday through Saturday workweek. IFP
participants can earn credit hours on any day including
Sunday. Credit hours must be used during the same bi-week
in which they’re earned, unless an employee is eligible to
carry over hours under the 1999 POPA-USPTO Credit
Hour Agreement.

2. A weekly core hour, during which all employees must
be on duty, of Thursday from 1-2 p.m. Employees will be
eligible to use leave, compensatory time or credit hours to
offset the work requirement during core hours.

3. The ability of employees to change the duty hours time
designations each bi-week prior to timesheet finalization by
their timekeepers. For example, during the bi-week, employ-
ees can redesignate regular hours as credit hours earned, or
use credit hours for regular hours that were not worked.

Please visit popa.org and click on “Useful Info” to view
a copy of the agreement. §
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Back-out Overtime to Qualify
for an Award

At the end of each fiscal year, if you're a bargaining unit
member who has worked overtime during that year, you
should check your production to see if you qualify, or are
close to qualifying, for a Gainsharing or Special Achieve-
ment Award (SAA) and then do an overtime “back out™
calculation. Some supervisors forget to tell their examiners
that this could pay off.

You can calculate your fiscal year production for the
awards by “backing out” your overtime hours as provided
for in the Gainsharing Award Agreement and the SAA
negotiated for employees by POPA. The closer you are to
the next level of either award or to qualifying for either
award, and the more overtime hours you have, the more
significant this calculation could be.

Say for example that you're an examiner who worked
1,700 hours of examining and examining-related time in the
fiscal year, and 300 of those hours are overtime hours. If you
have 20 hours per balanced disposal (BD), then the expect-
ed BDs for the year at 100 percent would be 85 BDs. If you
produce 92 BDs for the fiscal year for 108 percent production
(92/85), then you can “back out” up to 300 hours of overtime
at 100 percent, which would be 300/20 = 15 BDs. Thus, the
percentage expectancy for the fiscal year, with all the over-
time “backed out,” would be (92-15) / (85-15) = 110 percent.
By “backing out” the overtime in this example, you would
qualify for an award — you wouldn’t qualify for an award
with the overtime added into the total examining hours.

One other caveat in the POPA-USPTO Gainsharing
Award Agreement is that, if your total examining hours used
for your award is below 1,400 hours, then the award amount
will be prorated by the ratio of the number of examining
hours worked divided by 1,400 hours. By “backing out”
overtime hours, this could drop you below the 1,400 hour
cutoff and result in a prorated award. However, nothing
prevents you from “backing out” any portion of your
overtime hours that you wish.

To read about the SAA and the Gainsharing Award,
refer to the POPA website at popa.org. Click on “Useful
Info,” and then click the last item under POPA Documents,
“Collective Bargaining Agreement.” Go to Appendix A,
titled the Agreement on Awards, and Appendix C, titled the
Gainsharing Award Agreement of 1988.

Note that examining-related time is included with
examination time in this calculation to determine the
percentage reward received. Examining-related time
includes all items through line 17 on Form 690E, the
examiners’ time-reporting form.¥
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Happy Holidays & %*
* Best Wishes for 2004 from
% Your Friends at POPA ¥

No Overall Agency Bar to
Late-Night Office Hours

Senior USPTO officials set the record straight on
policies regarding employees in agency buildings during
overnight hours and on speaking with members of the press.

The information was prompted after a supervisor repri-
manded an examiner for being in his office overnight during
Hurricane Isabel. The examiner later spoke with a Washing-
ton Post reporter about his experience, which appeared with
quotes from workers for other employers in a story titled,
“Isabel Caused Some Employees to Stay at Work.”

The examiner told POPA, “My SPE told me that the
office is closed every night between 11:30 p.m. and 4 a.m.
and that you could be disciplined for being here during that
time. ...Additionally that you can be disciplined for talking
to a newspaper without first clearing it” with the Public
Affairs Office.

In fact, a senior official confirmed that the USPTO has
no rule against an employee being in an agency building over-
night or during weather emergencies or closings. The employ-
ee was told by his supervisor that he could be charged with
trespassing. That is false, said senior USPTO management.

The agency frowns upon employees using their offices
“as a motel” or a second residence, the official said. But if an
examiner wants to work overnight or during an official day
of administrative leave, he or she is allowed to do so.

Regarding interviews with the news media, the agency
acknowledged that USPTO employees can speak with
reporters without obtaining clearance from Public Affairs as
long as they do not purport to speak on behalf of the
agency, comment on the content, status or validity of any
patent application or patent, or discuss any other
confidential agency information. Employees may comment
on any issues regarding their worklife, for example, their
commute, job stress, flexitime, etc., if they do not represent
their opinions as those of the USPTO. §
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