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POPA Supplies Facts to Urge Patent System Progress; 
Congress Listens


April 2008 Vol. 08 No. 2


Members of Congress listened respectfully to testimony
from the USPTO, POPA and others during a Feb. 27 hearing
on USPTO operations. Then, during the question-and-
answer period, these congressional representatives grilled
USPTO Director Jon Dudas on why the agency had not
responded to the Government Accountability Office’s
recommendation to reevaluate examiner production goals.
They also expressed serious concerns regarding the
USPTO’s attempt to roll back employee worklife gains with
its recent patent employees’ contract proposals.


When POPA spoke for front-line patent professionals,
Congress listened.


POPA President Robert Budens suggested in his
remarks to the House Judiciary Subcommittee on Courts,
the Internet and Intellectual Property, that Congress focus
not on the speed of examination and pendency reduction,
but on doing a quality job up front. “After years of trying to
do the job faster and cheaper, the USPTO now finds itself
facing the same criticism that any manufacturer faces when
it cuts corners,” stated Budens, “a perception by end-users
that the product lacks the quality it needs to do the job it
was supposed to do.”


www.popa.org


Budens refuted Director Dudas’s assertion to Congress
in a Dec. 2007 letter that examiner attrition has slowed since
fiscal year 2005. The USPTO’s own figures “show that about
30 to 44 percent of each year’s new examiners leave the
agency within three years,” noted Budens.


In that letter, Director Dudas also told Congress that
the USPTO’s “strong work life quality program” is
addressing attrition with “retention bonuses (primarily
available to patent examiners).” 


“POPA is unaware of any examiner receiving a
‘retention bonus,’” Budens testified, though the union
repeatedly has encouraged such bonuses, would welcome
proof that they exist and information on how examiners can
attain them.


In fact, USPTO data indicate that 45 percent of
examiners received no monetary award for their work in
fiscal year 2006, the most recent data available. “In the same
period, more than 80 percent of USPTO’s patent managers
received from $7,500 to $15,000 cash awards,” Budens said,
“a fact not lost on examiners as they work their unpaid
overtime.” 


(continued on page 2)


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


POPA has gone to bat for the examiners
harmed by the sudden rollout of the electronic
Red Folder system to the full patent examining
corps, which has resulted in many time-eating
problems for many employees. POPA has filed
a grievance and is negotiating with the USPTO
to lessen the negative impacts and make the
software work for everyone.


POPA has received many complaints about
operability of the eRed Folder system, including
lost files, incompatibility with the Office Action
Correspondence System, the inability to post
office actions, failure to count office actions, and
prob lems with non-patent literature, among
others. From the outset, POPA has attempted to
work with the agency to avoid being plagued
with such rollout troubles.


When the USPTO notified POPA in April
2007 of its intention to start an electronic Red 


(continued on page 3)


Seeing Red with the eRed Folder
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Improve Quality and Retention by Providing Time for
Examination


While POPA works hard for greater employee
compensation and worklife benefits, “More than any other
factor, the reason examiners leave the USPTO is the
unrelenting stress caused by the agency’s outdated
production system,” Budens told Congress.


Budens cited a POPA survey that found that one-third
of examiners work unpaid overtime just to keep their jobs.
Another third of examiners work unpaid overtime to earn
performance awards. He also cited a Sept. 2007 GAO
report, which stated, “This extensive amount of unpaid
overtime does not appear to be a concern to USPTO
management, even though the agency has not been able to
meet its productivity goals for the last four years.”


The USPTO points to the electronic search and action-
writing software as time-saving and production-building
tools for examiners, but Budens called the agency’s rationale
misleading. “Automation can accelerate processes such as
searching large databases, but it cannot make the examiner
read and understand the results of those searches any
faster,” Budens told the congressional representatives. He
cited private sector studies that indicate “the size of issued
patent specifications increased by 85 percent since 1987. The
data also show significant increases in the number of
independent claims and total claims.”


A relatively simple way to retain experienced
examiners, increase patent quality upfront and reduce
pendency over time is for Congress to allocate an increased
amount of examination time per patent case, Budens told
Congress.


“Providing examiners with the additional time to do the
job right the first time does not necessarily require an
increase in pendency,” said Budens. Additional time per
application will improve retention; more retention means
more experienced examiners moving more cases; and doing


the job right the first time increases the likelihood that old
or obvious ideas will be rejected, meaning “patent applicants
will be less likely to expend the money and resources to file
patent applications of little or questionable economic value,”
reasoned Budens.


End Outsourcing Searches
The USPTO is pushing the implementation of


Applicant Quality Submissions (AQS), a proposal in the
pending Patent Reform Act that would ultimately damage
the patent system, Budens testified.


The patent search forms the basis of determining U.S.
property rights and should be performed by U.S.
government employees who are free of any conflicts of
interest, namely USPTO patent examiners, stated Budens.


In addition, the AQS will not improve the quality of the
search. Applicants or their search contractors will likely
search the same databases searched by patent examiners,
but examiners give patent claims their broadest reasonable
interpretation, which is not always apparent to applicants,
who usually focus on the essence of their invention. For
example, applicants would be unlikely “to find such obscure
art as the prior art relied upon in the well-known RIM v.
NTP Blackberry case,” testified Budens. “Only millions of
dollars and cadres of litigators are likely to uncover that
type of prior art.” Critical prior art in that case turned out to
be some limited-circulation documents found in a
Norwegian library.


The real reason the agency wants to outsource the
search via AQS, said Budens, is to “gain efficiency” by taking
that search time from examiners and requiring them to
examine more cases during the time theoretically saved,
increasing production pressure on examiners even further.


Budens asked that Congress delete the AQS
requirement from the proposed patent reform legislation.


Fee Retention
Almost the entire patent community supports


designating all patent-user fees for exclusive USPTO use, 
(continued on next page)
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POPA Testifies; Congress Listens
(continued from page 1)


Testifying at the House Feb. 27 hearing on USPTO oversight are (L to R) USPTO Director Jon Dudas; GAO Director of Natural
Resources and Environment Robin Nazzaro; POPA President Robert Budens; American Intellectual Property Law Association First Vice
President Alan Kasper.
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and POPA is no different. However the union went one step
further and asked the subcommittee members to “put a
fence around the patent filing fees and directly allocate
these fees to provide time for examiners to examine patent
applications,” testified Budens.


“Fencing off USPTO fees for particular purposes is not
without precedent,” said Budens. “Such a fence currently
exists around USPTO fees collected for trademark applica -
tions.” As POPA’s testimony explained, such an allocation
for in creased examination time per case will directly
improve patent quality and reduce pendency over time.


Provide Appropriate Search Tools
Not so long ago, when examiners used paper search


files, they could physically leave notes in the files to help
other searchers or themselves the next time they looked at
the file. That ability to aid the next searcher’s work was lost
in the move to electronic files, but the technology exists to
allow it.


“Putting in place tools that allow reference annotation
and providing examiners with the time to do so, will allow
today’s examiners to share their wisdom and experience
with the examiners of tomorrow,” Budens told Congress.


Automation also left behind a valuable search tool, the
U.S. Patent Classification System. Maintenance of the
classified patent search files was discontinued long ago, yet
classification speeded the prior art search and would do the
same today. “The USPTO needs to reverse its previous
policy of neglect, restore full funding to the U.S.
classification system,” testified Budens, “and develop
automated tools to allow examiners to classify and add
foreign and non-patent references to USPTO databases.”


To read POPA’s full Feb. 27 testimony to Congress, go
to www.popa.org and scroll down to Labor Relations.
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POPA Testifies; Congress Listens
(continued from page 2)


January 2008. POPA voiced its concerns that the system
wasn’t ready for the entire examining corps and
recommended expanding the pilot to a larger, but limited,
number of examiners. For example, if files posted with eRed
Folder were disappearing into cyberspace, it was better to
keep the pilot population smaller until that bug was fixed.


Unfortunately, management disagreed and pushed
ahead. Once notified of the impending eRed Folder
deployment to the entire examining corps, POPA requested
negotiations over the impact and implementation of such a
change in working conditions and submitted negotiation
proposals to the agency on Dec. 14, 2007.


Patent professionals have the right under U.S. statute to
negotiate a change in their working conditions with the
USPTO through POPA, their exclusive bargaining
representative. The USPTO ignored its duty to defer the
eRed Folder deployment until completing negotiations and
launched training and the eRed Folder on Jan. 9. USPTO-
POPA negotiations began Jan. 15.


During the talks, the agency denied that it had changed
case-counting procedures and refused to negotiate on
proposals concerning counting/crediting of examiners’ work. 


POPA filed an association grievance Jan. 15 on behalf of
all examiners over: 1) the illegal implementation of the
eRed Folder system prior to completing negotiations with
POPA, 2) the mandatory use of the Multimedia
Collaboration System tools without providing adequate
training to examiners on the Carlyle campus, 3) the change
in counting procedures, and other issues.


During negotiations, POPA objected to the agency’s
elimination of any correction cycle following counting of an
examiner’s action and placing any correction, no matter how
minor, on the examiner’s time. Managers have instructed
legal instrument examiners to deny counts to any office
action that is not perfect. A typo, formatting faux pas, or
other minor error must be fixed prior to counting. The
agency asserts that this is the way it has always counted
work—that it’s changed nothing.


Many examiners know from experience that the truth is
otherwise. The agency had assessed negative workflow
points to examiners if applications hadn’t mailed after 30
days since count. The USPTO also issued “tickler” reports
showing which examiners had applications that had been
counted and not mailed after 15 days. These USPTO records
and standard practices clearly indicate that the agency had
used this correction cycle for the completion and mailing of
office actions for many years.


The agency’s goal to eliminate this 30-day correction
cycle may be worthy, and many examiners may find the
eRed Folder a helpful tool. But the USPTO has changed
how work is counted, which hasn’t worked well for all
examiners. It opens these employees to possible adverse
actions, including removal, for work not counted.


POPA will continue to talk with managers to lessen the
negative eRed Folder results on examiner production. If you
experience catastrophic problems associated with eRed
Folder, use time code 090180.


Folder system, instead of immediately requesting to
negotiate on an unknown system, POPA President Robert
Budens suggested that the agency and union pilot a program
with a limited number of examiners to see how the system
operated and to fix any glitches before giving it to all
examiners. Four art units launched the pilot and another
seven art units were added a little later to get a good
representation of the entire examining corps.


POPA representatives attended meetings and suggested
changes needed in the system. To the agency’s credit,
managers addressed various problems and implemented
many of the suggestions.


The USPTO decided that it would give the eRed Folder
to the entire examining corps in staggered stages beginning


Seeing Red with eRed Folder
(continued from page 1)
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POPA and the USPTO entered mediation in March to
try to resolve disagreements over sections in the negotiated
collective bargaining agreement.


Several workplace rights that POPA remains steadfast
in protecting include:


Due Process and the Grievance Procedure. The
contract that now governs USPTO patent professionals’
rights, negotiated more than 20 years ago, states in the
section covering the grievance procedure:


“The Office and the Association recognize and endorse
the importance of considering and resolving complaints and
grievances promptly and, whenever possible, informally. The
parties agree that this grievance procedure will provide a
mutually acceptable means of resolving complaints and
grievances at the lowest level possible, and the Office and
Association agree to work toward this end.”


The grievance procedure that the USPTO now wants to
force employees to accept would be the opposite, limiting
employees and the union to filing grievances only when
there is no other way to have a complaint against an agency
action reviewed.


The contract that now covers patent professionals
allows the option of filing a grievance—enabling the
USPTO and POPA to work together toward resolution—or
of taking a matter to the Equal Employment Opportunity
Commission, the Federal Labor Relations Authority, the
Merit Systems Protection Board or the Office of Special
Counsel. Unfortunately, these agencies are generally viewed
as less fair toward employees than independent arbitrators
used in the current grievance procedures. The USPTO’s
proposed grievance procedure would compel the employees
and union to take issues to one of those agencies whenever
possible—allowing no option for “lowest level possible”
resolution.


Therefore, if an employee or the union wishes to deal
with an issue between supervisor and employee at the
USPTO level, informally or formally, and files a grievance
when a matter could have gone to an outside adjudicating
agency like the FLRA, their grievance will be inadmissible
—end of story. 


In addition, the agency would not allow any
grievances/complaints about, 1) a denial of partial or full
signatory authority and, 2) performance warnings. The
USPTO wants employees’ first opportunity to challenge a
supervisor’s unfair performance warning to come after they
have received a proposed-removal letter. Employees’ only
recourse at that point will be to state their case to the
deputy commissioner for patents to try to stop their
termination. By that stage, the agency presumes the
proposed firing is valid and an employee is given little time
to prepare a defense to prevent being rushed out the door. 


If you think shrinking the grievance process may be due
to the USPTO’s reduced resources to handle the costs for
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Mediation Begins on Collective
Bargaining Agreement
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employee relations, think again. In the last 10 years, the
USPTO has more than doubled its labor relations staff,
which includes many attorneys. The resources the agency has
devoted to resolving employee issues at the agency level
have increased, and the USPTO has shared no plans to
decrease them.


More due process and transparency in performance
decisions will make the USPTO a better a place to work.
Agency officials should not be permitted to hide potentially
unfair decisions by making their decisions unquestionable.


A Fair Awards System. As POPA President Robert
Budens testified to Congress, approximately 45 percent of
examiners did not receive any monetary award in 2006, the
most recent year available for these figures. Yet about 80
percent of first-line supervisors received awards of a mini -
mum of $7,500, up to $15,000. Supervisors are receiving
generous awards even if examiners in their art units receive
none.


POPA is seeking fairness in workplace awards for
examiners.


In common business practice it’s unusual for supervisors
to receive awards if his/her employees do not meet their
goals. Yet at the USPTO, if a supervisor’s art unit is doing
poorly yet the technology center overall is doing well, the
supervisor receives an award, often equal to 10 percent or
more of salary.


Many primary examiners assist their supervisors with
duties, such as training, second-pair-of-eyes review and
classification. These primary examiners get no additional
compensation or recognition for this value, while supervisors
receive cash awards.


If all supervisors in a technology center can be awarded
when the TC does well, so should examiners. POPA is asking
the agency to consider such award possibilities for its patent
professionals—it will help to motivate employees and
improve an already lagging morale.


Communication. The wider patent community
understands the value of a patent examiner’s time. The
USPTO and others value the maximum number of
examiners’ working minutes spent on examination. Then
why does the USPTO want to require that examiners waste
time by electronically logging every request—even the
smallest request for sick leave—to their supervisors?


The USPTO’s contract proposal would oblige patent
professionals “to use automated systems for reporting
information such as time and attendance.”


This sounds fine, but employees who know the rigma -
role necessary to amend filings on the WebTA automated
time-keeping system will be rolling their eyes at the poten -
tial for time wasting. POPA agrees that ultimately filing all
leave for a bi-week on WebTA is reasonable, but the
USPTO has refused to allow for any oral or e-mail re quest -
ing/granting of leave between employees and supervisors.


All other requests from employees to supervisors,
regarding any and all work concerns, will have to be
submitted in writing to be considered. However, the USPTO


(continued on next page)
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will not obligate supervisors to respond in writing on any
occasion.


Therefore, if a supervisor tells an employee that his/her
work needs improvement in any regard, the employee may
not get that input in writing, even if it will help the employee
to improve.


POPA is asking the USPTO to take responsibility for its
actions. If the agency demands that patent professionals
place all requests in writing, supervisors need to show
accountability and respect for employees by placing their
requests of employees in writing as well.
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Why I Joined POPA


“POPA was One Resource I
Could Rely on to Get the Truth”


I joined POPA fairly soon after I started working at the
patent office 18 years ago. I had two motivating factors: one,
my natural inclination is to be pro-union. Two, my father
was a long-time examiner and while his natural inclination
was not necessarily pro-union, he had great things to say
about POPA. He admired the labor knowledge of the POPA
representatives. He appreciated the flexible work schedules
POPA negotiated for the bargaining unit. And he was
personally familiar with many of the representatives, whom
he thought were intelligent, creative people who were there
to assist employees in case managers treated them unfairly.


As a naïve young employee, I asked my then-supervisor
(who was a long-time supervisor) if I should join POPA, and
he told me yes, he thought POPA was a good organization
and did helpful things for employees. I was fortunate to
have such an open-minded supervisor!


The rest is history: I volunteered with POPA and then
was elected as a delegate.


It is still sobering to see how people can be treated so
unfairly and arbitrarily at the USPTO. One thing employees
do not realize is how vulnerable each and every one of us
is—at any moment, a manager can decide to target you and
make your worklife miserable or even get you fired. We
need a union to protect us from that arbitrary and
unfounded management behavior.


Perhaps most importantly, I also learned that POPA
was one resource I could rely on to get the truth.
—Melanie Tung, Primary Examiner, Art Unit 2911
Design/Others Area Delegate


Watch Out Where You Surf
If you’re ever tempted to surf the Web for fun or


personal use while on the clock for the USPTO, think twice.
The agency tracks all computer use and has increased its
investigations of employees using their USPTO computers
to surf morally objectionable Web sites.


If you surf, you could hit the turf.


Collective Bargaining (continued from p. 4) POPA Executive Committee 2008
OFFICERS
President
Robert D. Budens 571-272-0897 REM-3A35


Vice President
Lawrence J. Oresky 571-272-6930 KNOX-3B11


Secretary
Howard J. Locker 571-272-0980 REM-2C81


Asst. Secretary
Pamela R. Schwartz 571-272-1528 REM-10C75


Treasurer
Randall P. Myers 571-272-7526 KNOX-6B81


CHEMICAL AREA DELEGATES
Dr. Kathleen Duda 571-272-1383 REM-9A65
Dr. Patricia Duffy 571-272-0855 REM-3B05
Dr. G. R. Ewoldt 571-272-0843 REM-3C83
Jennifer Graser 571-272-0858 Hoteling
Adrienne Johnstone 571-272-1218 REM-7B19
Ileana Popa 571-272-5546 REM-2A74
Dr. Christine Saoud 571-272-0891 REM-4E81
Geraldina Visconti 571-272-1334 REM-9D55


ELECTRICAL AREA DELEGATES
Vincent Boccio 571-272-7373 RND-10D39
Azizul Choudhury 571-272-3909 RND-4C65
Bill Deane 571-272-7484 Hoteling
Albert Gagliardi 571-272-2436 JEF-5C83
Kim Lockett 571-272-2067 Hoteling
Adnan Mirza 571-272-3885 RND-4A15
B. James Peikari 571-272-4185 Hoteling
Dionne Pendleton 571-272-7497 KNOX-8B15
Michael Shingleton 571-272-1770 Hoteling
Scott J. Sugarman 571-272-2340 JEF-3D11
Jeff Swearingen 571-272-3921 RND-4C61
Julie Anne Watko 571-272-7597 KNOX-8A75
Howard Weiss 571-272-1720 JEF-5A15


MECHANICAL AREA DELEGATES
Ella Colbert 571-272-6741 KNOX-5D61
David Fenstermacher 571-272-7102 KNOX-3B07
Vinh Luong 571-272-7109 KNOX-3C03
David Reip 571-272-4702 RND-6B81
David Shay 571-272-4773 RND-7A75
Nicholas Woodall 571-272-5204 RND-6D18


DESIGNS AND OTHERS
George Kirschbaum 571-272-4232 REM-5A70
Melanie H. Tung 571-272-2613 REM-5B87


Got Questions?
POPA’s Got Answers


Stop by the POPA table at
Community Day, May 22.


Pick up free info and POPA giveaways.
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from federal service. 
Bargaining unit members, whether dues-paying or not,


should consult a POPA representative upon receiving an
oral warning. By the time an examiner has failed to meet the
requirements of the Oral Warning PIP and the Written
Warning PIP, he/she is about to receive a Proposed
Removal—the horse has not only left the barn, it has left the
city. If the examiner only then contacts a POPA
representative, it may be too late.


POPA exists to protect patent professionals and the
integrity of the patent system. Contact your POPA rep at
the first hint of a problem. And join POPA to help support
the association that supports you.
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Patent Office Professional Association
Letters from readers are welcome. Address to:


The Editor, Patent Office Professional Association,
P.O. Box 2745, Arlington, VA 22202 


Officers
Robert D. Budens, President, (571) 272-0897


Lawrence J. Oresky
Vice President/Director of Grievances, (571) 272-6930


Howard Locker, Secretary/
Director of Adverse Action Challenges, (571) 272-0980


Pamela R. Schwartz, Assistant Secretary/
Director of Unfair Labor Practices, (571) 272-1528


Randy Myers, Treasurer, (571) 272-7526


Visit us on the Web at http://www.popa.org


© 2008 Patent Office Professional Association


Know Your Rights


About Oral and Written
Warnings


When an examiner’s performance carrying out the
patent examining duties in the patent examiner
Performance Appraisal Plan (PAP) is found to be
unacceptable, as a first step the examiner may be subject to
an oral warning for performance and given an opportunity
to improve. Should the examiner fail to satisfactorily
improve during the oral warning Performance Improvement
Period (PIP), the second step can be a written warning.


The Examiner PAP has several critical performance
elements. They are Production Goal Achievement,
Performing Patent Examining Functions, Action Taking,
Patentability Determination, and Workflow Management.
All five of these critical elements apply to primary patent
examiners. Junior examiners who are no longer
probationary and are not yet on the partial signatory
authority program are responsible for the critical elements
of Production Goal Achievement, Performing Patent
Examining Functions, and Workflow Management.


Failure to perform above the unacceptable level in any
of the critical elements that apply to your grade level may
result in your receiving an oral warning in that critical
element. If you wonder if you can receive an oral warning
in more than one critical element, the USPTO has
determined that you most certainly can.


Your supervisor will issue a written “Confirmation of
Oral Warning,” spelling out your deficient performance in
one or more critical performance elements. Your supervisor
will also issue you a PIP, during which you must achieve
above the unacceptable level in those elements.


For example, in the Production Goal Achievement
critical element the examiner must achieve at least 90
percent production during the Oral Warning PIP in order to
pass. The PIP should be seven pay periods in duration, and
the agency should be providing notice to the examiner prior
to the beginning of the PIP. This PIP may or may not
coincide with a fiscal quarter.  If it does not, ask your
supervisor to provide you with means to track your
performance during this PIP, as your PALM reports do not
track production this way. 


Take Oral Warnings Very Seriously
Why? If an examiner fails the Oral Warning PIP, the


examiner can expect that a Written Warning will soon
follow. This last chance is a seven bi-week Written Warning
PIP, during which the examiner must perform above the
unacceptable level in the noted critical element(s) or face
possible removal from federal service. Even if the examiner
passes the Written Warning PIP, the examiner must now
maintain his/her performance above the unacceptable level
in the noted critical element(s) for one year from the
beginning of the Written Warning PIP. Failure to do so will
likely result in the agency proposing the examiner’s removal


New Patent Pros Get POPA Help
from Day One


You may be a probationary employee, but POPA can
still assist you with expert advice and counsel on your job-
related concerns. To set the record straight:


Probationary Employees Can (and Do) Join POPA.
New patent professionals are members of the POPA
bargaining unit from their first day on the job. You are
covered by the collective bargaining agreement and are
entitled to many of its rights and protections. You can
become a dues-paying member of the association at any
time by completing a dues-withholding form (available at
www.popa.org, click on Join POPA) and returning it to any
POPA representative.


POPA Can Counsel You on Job Issues. As a
probationary employee you can turn to POPA to better
understand your rights and alternatives if you face discipline
or job termination. A grievance may be beyond your reach,
but the employee relations experts at POPA will advise you
on your options.
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USPTO Director’s Push for Lower Ratings Backfires


October 2008 Vol. 08 No. 5


When USPTO Director Jon Dudas let the word out that
too many employees receive outstanding ratings at end-of-
year performance appraisals, one supervisor baselessly
lowered a Patent Cooperation Treaty (PCT) special pro -
grams examiner’s rating on one critical element, causing the
employee to lose a significant portion of her Gainsharing
Award. POPA filed a grievance on the employee’s behalf
that ultimately resulted in the invocation of binding
arbitration on the issue.


At the hearing before Arbitrator Salvatore Arrigo, the
supervisor testified that, sometime prior to the appraisal in
question, USPTO management informed supervisors that
too many employees were receiving outstanding ratings and
“that it wasn’t possible that the agency had that many
outstanding employees,” according to the arbitrator’s written
decision. When the employee asked the supervisor at the
time of the appraisal for specific reasons for the lowered
rating, the supervisor offered no other credible rationale.


After POPA filed the grievance on the employee’s
behalf, the agency stated that it relied on “several
evaluations of training presentations” that the grievant had
given. The USPTO presented six evaluations—two gave
mixed reviews, three were critical (but only two were
applicable to the grievant since there were multiple
instructors and, in several instances, it could not be
determined which instructor was being evaluated), and one
gave the highest possible rating. Arbitrator Arrigo wrote,
“given the small number of critical evaluations relied on and
the fact that the grievant taught 200 to 300 students during
[the performance appraisal period], I am unconvinced that
[the supervisor] would reasonably rely on these student
evaluations in reaching her conclusions on the grievant’s
performance.”


Arrigo concluded that the special programs examiner
would have received an “outstanding” rating if the
supervisor had not caved to agency pressure to lower
ratings. The arbitrator ordered that the rating be changed to
outstanding and that the employee receive back pay of
$2,458.16 plus interest. This corresponds to the higher rating
point total of 500 points under the Gainsharing Agreement.


www.popa.org


Manager Acknowledges Pressure from the Top
This is not the first time POPA has grieved Director


Dudas’s decision to lower employee ratings. When POPA
representatives met with Office of the Chief Information
Officer (OCIO) managers who appeared to arbitrarily
down-rate several employees, one manager acknowledged
that Director Dudas was seeking fewer outstanding
performance ratings. Those grievances ultimately settled in
the employees’ favor, avoiding costly arbitrations.


Similarly in Technology Center 2800, POPA helped
three primary examiners file grievances challenging
unjustified lower ratings and had the ratings changed and
applicable cash awards restored.


POPA has filed for employees at least five additional
grievances contesting groundless low performance ratings,
many of them in the OCIO. Some of these employees have
decades of work experience, have won national awards or
have performed work that has saved the USPTO hundreds
of thousands of dollars. The outcome of these grievances is
pending. These employees and POPA hope that the agency
will recognize the error of its ways and discuss settlement of
these grievances rather than forcing additional costly and
time-consuming litigation.


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


Know Your Rights


Challenge Wrongful Error
Findings


If your supervisor or a quality assurance specialist
indicates that you made an error or wrongly allowed a
claim, take that allegation seriously. If you know your
position is correct and management’s position is wrong, 
you need to defend your actions or the alleged error can
seriously hurt your performance evaluation and future
career.


If you are faced with an alleged error you believe is
wrong, immediately meet with your supervisor or quality
assurance specialist and rebut the alleged error. If the
situation remains unresolved, see your technology center
director. If management continues to maintain the alleged
error, see a POPA representative. But do not wait until the
last minute to discuss your situation with POPA. Under
POPA’s current grievance procedure, you only have 20 days
to file a grievance. That time goes by very quickly.


(contnued on page 2)


USPTO management said it wasn’t
possible that the agency had that


many outstanding employees.
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A quality error charge can be a big deal, particularly in
the critical element of patentability determination, as
allowance rates have plummeted in many areas since the
agency’s implementation of the Quality Initiatives and the
recent Supreme Court decision in the KSR case. For in -
stance, if you allowed fewer than 20 applications during the
year and you then are charged with a single patentability
error, your error rate for the year will be above 5 percent. If
your error rate is 7.5 percent or higher, you can receive an
unacceptable performance rating in the patentability deter -
mination element. This would mean that your overall per for -
mance rating would also necessarily be unacceptable, even if
you were rated outstanding in all of the other elements.


This would also likely result in your receiving an oral
warning and being ineligible for any awards even if your
production was 110 percent or above.


In the event that you’re allowed more errors than have
been charged against you, still don’t allow improper error
charges to go unchallenged. They can add up and count
against your fiscal year rating resulting in the reduction or
elimination of your Gainsharing Award and/or Special
Achievement Award or holding up a promotion or within-
grade increase.


Keep an accurate accounting of the time you spend
defending against alleged errors. Current practice is that you
will be granted non-examining time for the time spent at
least in those instances where you successfully rebutted an
error. 
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Challenge Wrongful Errors
(continued from page 1)


Pay Grievance Awaits FLRA
Quorum


Due to a recent resignation from the three-member
Federal Labor Relations Authority (FLRA), one of POPA’s
more prominent grievances will remain in limbo.


The grievance seeks backpay resulting from the
USPTO’s failure to maintain the value of patent employees’
special pay rate as agreed to in the 2001 Initiatives for a
New Millennium Agreement.


FLRA Chairwoman Dale Cabaniss resigned on July 14
leaving only one sitting FLRA member, Carol Waller Pope.
The lack of an FLRA quorum (at least two members)
means the authority cannot render decisions until someone
is appointed. A decision on POPA’s grievance will need to
wait until additional members are appointed to the FLRA.


For additional information on the grievance, go to
www.popa.org, scroll to Pay, Bonuses, Compensation, click
on “USPTO Appeals Millennium Pay Decision.”


Your Performance Appraisal
Meeting


Another fiscal year is at an end. That means
performance appraisals are just around the corner.
Please know that you have the right to ask questions and
to expect answers from your supervisor during your
performance appraisal meeting. In fact, supervisors
should be encouraging such open dialogue during this
meeting.


It is a good idea to write down a few things
beforehand that you would like to discuss with your
supervisor.


It is also a very good idea to take a notepad into the
meeting with you. You may well want to take notes
during your meeting, particularly if things do not go as
smoothly as you had expected. Alternatively, as soon as
the meeting is over, go to your office and immediately
memorialize the date, time and location of the meeting as
well as what transpired during the appraisal meeting.
These contemporaneously generated notes could be the
difference should your concerns escalate into a
grievance.


Partisan Political Do’s and
Don’ts for Feds


Except for specified job series that are listed at the Web
site of the U.S. Office of Special Counsel, federal and D.C.
employees (including USPTO employees) may:
■ be candidates for public office in nonpartisan elections
■ register and vote as they choose
■ assist in voter registration drives
■ express opinions about candidates and issues
■ contribute money to political organizations
■ attend political fundraising functions
■ attend and be active at political rallies and meetings
■ join and be an active member of a political party or club
■ sign nominating petitions
■ campaign for or against referendum questions,
constitutional amendments, municipal ordinances
■ campaign for or against candidates in partisan elections
■ make campaign speeches for candidates in partisan
elections
■ distribute campaign literature in partisan elections
■ hold office in political clubs or parties


These same federal and D.C. employees may not:
■ use official authority or influence to interfere with an
election
■ solicit or discourage political activity of anyone with
business before their agency
■ solicit or receive political contributions (may be done in
certain limited situations by federal labor or other employee
organizations)
■ be candidates for public office in partisan elections
■ engage in political activity while: on duty in a government
office; wearing an official uniform; using a government
vehicle
■ wear partisan political buttons on duty


For more information, go to www.osc.gov.
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Seeking Nominations for 2008
POPA Elections


Nominations open Oct. 24 for the 2008 election of
POPA’s Executive Committee officers and delegates.
Elected members will assume office during the POPA
Annu al Meeting on December 4, 2008. Completed nomina  -
ting petitions will be accepted from 8:30 a.m. on Oct. 24
through 12 noon on Oct. 31.


The POPA election will be held Nov. 20, 21 and 24.
While all non-managerial patent professionals are members
of POPA’s bargaining unit, only dues-paying members may
vote or hold office. One of the benefits of paying POPA
dues is that you get a voice in POPA’s organization and a
vote in POPA’s elections.


The numbers of area delegates from the four designated
office areas were apportioned by vote of the POPA
Executive Committee in September. The apportionment is
designed to equalize the voting power of members in each
office area, creating an almost uniform ratio of members to
delegates for all areas. POPA delegate apportionment is
based only on the number of dues-paying members in each
office area, not on bargaining unit size.


Delegates from the four office areas will be elected as
follows:
■ 9 Delegates from the Chemical Area
■ 13 Delegates from the Electrical Area
■ 6 Delegates from the Mechanical and Business Methods
Areas
■ 2 Delegates from Designs and Other Areas combined.


The following POPA officers will be elected from the
membership at large: President, Vice President, Secretary,
Assistant Secretary, and Treasurer.


How to Nominate a Candidate
Candidates for officers and delegates must be POPA


members in good standing, i.e., dues-paying members.
Nominations for an officer shall be by petition stating the
position sought, signifying the nominee’s willingness to
serve, and signed by at least 15 dues-paying POPA members.
Nominations for an area delegate shall be by petition stating
the organization area to be represented, signifying the
nominee’s willingness to serve, and signed by at least five
dues-paying members from that same organizational area.


For either type of nominating petition, it is recommend -
ed that nominees obtain in excess of the minimum number
of signatures in the event one or more signatures are
disqualified for not being dues-paying members. 


Give completed nominating petitions to any Election
Committee member or to POPA Secretary Howard Locker.
The Election Committee will be listed on the nominating
petition and at www.popa.org under "Elections." 


If you wish to vote in the election or sign a nominating
petition and are not now a dues-paying member, you may
contact any POPA representative for a dues deduction form.
You may also download a form from www.popa.org by
clicking on “ Join POPA.” Return completed dues deduction


forms to any POPA officer or representative. Completed
forms may also be returned at the time of balloting.


To nominate someone or to be nominated, you must
return your dues deduction form by noon on Oct. 31. For
voting in the election, if you have not already turned in your
dues deduction form by the week before the election, please
hold onto it and bring it with you when you come to vote.


Nominating petitions will be available after 8:30 a.m.,
Oct. 24, at www.popa.org. Click on “ Elections.”


Back-out Overtime to Qualify for
an Award


At the end of each fiscal year, if you’re a bargaining
unit member who has worked overtime during that year,
you should check your production to see if you qualify, or
are close to qualifying, for a Gainsharing or Special
Achievement Award (SAA). Some supervisors forget to tell
their examiners that this could pay off.


You can calculate your fiscal year production for the
awards by “backing out” your overtime hours as provided
for in the Gainsharing Award Agreement negotiated for
employees by POPA. The closer you are to the next level of
either award or to qualifying for either award, and the more
overtime hours you have, the more significant this
calculation could be.


Say for example that you’re an examiner who worked
1,700 hours of examining and examining-related time in the
fiscal year, and 300 of those hours are overtime hours. If you
have 20 hours per balanced disposal (BD), then the expect -
ed BDs for the year at 100 percent would be 85 BDs. If you
produce 92 BDs for the fiscal year for 108 percent produc -
tion (92/85), then you can “back out” 300 hours of overtime
at 100 percent, which would be 300/20 = 15 BDs. Thus, the
percentage expectancy for the fiscal year, with the overtime
“backed out,” would be (92-15) / (85-15) = 110 percent. By
“backing out” the overtime in this example, you would
qualify for an award—you wouldn’t qualify for an award
with the overtime added into the total examining hours.


One other caveat in the POPA-USPTO Gainsharing
Award Agreement is that, if the total examining hours used
for your award is at least the minimum 700 hours required
for an award, but below the 1,400 hours required for the
maximum award, the award amount will be prorated by the
ratio of the number of examining hours worked divided by
1,400 hours. By “backing out” overtime hours, this could
drop you below the 1,400 hour cutoff and result in a pro -
rated award. However, nothing prevents you from “backing
out” any portion of your overtime hours that you wish.


To read the Gainsharing Award Agreement, go to www.
popa.org. Click on “Useful Info,” then click “Agree ments,”
and finally “Collective Bargaining Agreement.” Go to
Appendix A, titled the “Agreement on Awards,” and Ap pen  -
d ix C, entitled the “Gainsharing Award Agreement of 1988.” 


Note that your time doing examining-related activities is
included with examination time in this calculation to
determine the percentage reward received.


37409 POPA_4PG_R1:POPA May06  10/7/08  2:25 PM  Page 3







Why I Joined POPA


“I left in tears, my supervisor
was embarrassed – I turned to


POPA.”
I started as an examiner in 1990 and became pregnant a


couple of years later. I worked out a plan for my maternity
leave with my supervisor, who then cleared it with the tech -
nology center director. I planned to return to full-time work
after just six weeks leave (and to start the signatory author -
ity program two weeks after that). In preparation I logged
80 hours of comp time and was granted an advance on my
sick leave. This was all set up and approved months ahead.


One week before my due date, the TC director who’d
already okayed my leave called my supervisor and me into
his office and said I couldn’t use the comp time because it
was illegal and that I couldn’t get an advance on my sick
leave. I left in tears; my supervisor was embarrassed and
apologetic, but could do nothing.


I turned to POPA.
My POPA rep immediately intervened on my behalf. I


went on maternity leave and the issue wasn’t resolved. I
gave birth to my daughter, returned to work after six weeks
and still had no answers, but POPA didn’t give up. Finally
Patents senior management agreed that I could use the
comp time and advanced sick leave. Six months later POPA
and the agency negotiated the current maternity/paternity
leave policy.


I joined POPA because I don’t want to see other
employees treated this badly. I then educated myself about
all the regulations and policies—I’m now the one people
come to for information on maternity/paternity, part-time,
and other family and leave issues. Not a day goes by that I
don’t get a call, e-mail or visit from someone needing help.


When I started at the PTO, I had the same impression a
lot of people get from some managers—that it’s taboo to join
POPA. I was told that I wasn’t allowed to join for two years!
You can join from the start, and it’s great to see peo ple
nowadays handing in their POPA forms during orientation.


Why should you join POPA? We’re not just here for
people who are in danger of losing their jobs. We can answer
your everyday workplace questions—POPA often knows
more than your supervisor or manager about your rights and
benefits. And the only way to make sure that POPA is there
for you when you have questions—or when you end up in a
bad situation through no fault of your own—is to join.


—Primary Examiner Kathy Duda, Art Unit 1795
POPA Chemical Area Delegate
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Patent Office Professional Association
Letters from readers are welcome. Address to:


The Editor, Patent Office Professional Association,
P.O. Box 25287, Alexandria, VA 22313


Officers
Robert D. Budens, President, (571) 272-0897


Lawrence J. Oresky
Vice President/Director of Grievances, (571) 272-6930


Howard Locker, Secretary/
Director of Adverse Action Challenges, (571) 272-0980


Pamela R. Schwartz, Assistant Secretary/
Director of Unfair Labor Practices, (571) 272-1528


Randy Myers, Treasurer, (571) 272-7526


Visit us on the Web at http://www.popa.org


© 2008 Patent Office Professional Association


New POPA Address
Please note in your address books POPA’s new


mailing address:
P.O. Box 25287
Alexandria, VA 22313


CFC: Your Opportunity to Help
Contributing to the charities of your choice through the


Combined Federal Campaign is simple. You choose who
gets your donation; only the charities you designate will
receive your money. You may spread tax-deductible
payments over the year through payroll deduction or
contribute a one-time check. And workplace giving through
the CFC cuts fundraising costs for participating charities,
enabling more of your donation to go to those you wish to
help instead of to telemarketing and direct mail.


Charitable giving through the CFC is your personal
choice. POPA and the USPTO have negotiated safeguards
to your confidentiality. The collective bargaining agreement
states in Article 4, Section 14 (F):


“…Solicitors shall not divulge information regarding an
individual’s contribution or allotment to anyone other than
a person designated by, and acting on behalf of, the
Personnel Processing Division, other charitable campaigns
or the U.S. Bond Drive.”


Please review the 2008 CFC Catalog of Caring to find
worthwhile organizations and take advantage of your
opportunity to help.


Make the USPTO a better place to work
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USPTO Pays Travel Costs for Teleworking Managers
Hoteling Examiners Must Fund Own Expenses


September 2008 Vol. 08 No. 4


While hoteling USPTO patent and trademark
examiners eat production time, and some pay hundreds of
out-of-pocket dollars each biweek on flights and living
expenses to meet the agency’s one-hour-per-week-onsite
requirement, the USPTO appears willing to pay those same
expenses for some of its managers because it has designated
their homes as their duty stations.


POPA so far has identified six managers who live
outside the 50-mile maximum commuting radius of the
Alexandria headquarters and who have home duty stations.
There are likely more. If and when they are called back to
USPTO headquarters in Alexandria, under current law and
regulation, the agency must pay all expenses for them,
including transportation, housing and per diem. The
following managers are known to have had their duty
station changed from the USPTO to their home (as listed):


■ Howard Goldberg, Delray Beach, Florida
■ David Larsen, Austin, Texas
■ Fred McKelvey, Honolulu, Hawaii
■ Joseph Rolla, Lewes, Delaware
■ Adam Striegel, Mission Viejo, California
■ Brian Weber, Chicago, Illinois.


www.popa.org


Currently 50-60 patent examiners who live outside of
the 50-mile commuting area participate in the hoteling
program. The USPTO claims it cannot pay for them to
travel to headquarters and refuses to designate their homes
as duty stations. The June 2008 POPA News reported how
the USPTO is trying to convince Congress to pass legislation
that would enable the agency to designate home duty
stations for its examiners without requiring the USPTO to
pay their travel expenses when they’re required at the
agency office.


With the rapidly rising costs of air travel, many long-
distance hoteling examiners may not be able to afford the
biweekly travel costs and may be forced to choose between
quitting their USPTO jobs or relocating to the headquarters
area. If the USPTO wants a nationwide teleworking
workforce, it should budget to pay for the true costs of all
teleworking personnel, not just its managers.


At the USPTO, what’s required for examiners is not
required of managers—what’s good enough for the goose
apparently is not good enough for the gander. POPA urges
the agency to practice equity in designating home duty
stations for examiners and paying for their travel and
expenses when they are required at headquarters.


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


During a recent USPTO-POPA contract mediation
session, USPTO officials refused to give any business reason
for proposing to restrict maternity/paternity leave for patent
professionals.


When asked directly why the agency was intending to
limit benefits when the USPTO’s suggested restrictions did
not seem to save time or money, agency negotiators would
respond only that the current policies are “too generous,”
without further elaboration.


In reality, continuing the current USPTO-POPA
negotiated maternity/paternity leave policies could save the
agency salary and administrative costs.


The current USPTO maternity/paternity policy allows a
parent for six months after a baby is born or adopted to use
any combination of sick leave (as allowed by law), annual
leave, compensatory time and leave without pay (LWOP).
This can be used continuously or intermittently. After the six
months, if the parent wishes additional LWOP, he/she can
invoke his/her rights under the federal Family and Medical
Leave Act (FMLA) for an additional 12 weeks. Few USPTO


Agency Wants Cutbacks on Parental Leave
parents actually use the full amount of available time off.


The agency wants to change the benefits to grant 1,056
hours of maternity/paternity leave total, at its discretion.
The first 12 weeks of any LWOP after the birth or adoption
of a child would count towards an employee’s FMLA
entitlement. The USPTO will only consider allowing
additional LWOP—up to the 1,056-hour maternity/paternity
leave total—if an employee depletes all other available
leave except for 40 hours of annual leave.


Therefore under the USPTO proposal, if an employee
has no accrued leave, he/she could use the entire 1,056 hours
as LWOP, but by invoking FMLA as the USPTO wants to
require, the employee would use up the 12-week FMLA
entitlement first. FMLA LWOP is limited to 12 weeks per
year, but can also be used as an emergency unpaid leave
source for personal medical care or care of a family
member. If the employee has no LWOP available under
FMLA (it could have been used to care for a sick family
member or for the employee’s medical care) the employee 


(continued on page 2) 
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can request additional LWOP, to be granted at the agency's
discretion, up to 1,056 hours of total parental leave.


An employee who has any leave balance will be able to
use the leave and invoke FMLA to use LWOP, all in the
same biweek. However, if an employee with an annual
leave balance in excess of 40 hours submitted a time plan
using all LWOP, it would be denied, if the agency’s proposals
stand. Employees with leave balances can also use non-
FLMA LWOP in combination with paid leave up to the
1,056 maximum USPTO-proposed parental leave. The
agency proposes that all first-year employees, who are
usually not covered by the FMLA, would be entitled to
eight weeks of any combination of leave, i.e., annual, sick or
LWOP, taken consecutively only.


Prior to taking parental leave, all employees must
submit a plan for leave use to their supervisor for approval.


Some workplace consequences if the USPTO-proposed
policies are enacted:
Reduced flexibility. The current policy enables employees to
use any combination of leave within the first six months of
maternity/paternity leave. Employees are not required to
deplete their annual and sick leave balances. A big benefit of
allowing employees to take LWOP and keep a leave balance
is that when they return to work and need sick or annual
leave, they have some to use. After returning to work,
LWOP—even for emergencies—is given at a supervisor’s
discretion; it is not guaranteed.
Increased monitoring. The proposed changes create extra
administrative headaches for supervisors and employees.
Each hour of any kind of leave must be counted against the
1,056-hour leave total, which is an arbitrary number that
doesn’t align with any standardized leave figure. All LWOP
hours must be logged towards the FMLA total.
Increased salary costs. By forcing employees to use sick
leave for maternity leave upfront, rather than allowing them
to use LWOP and carry leave balances for possible later use,
the USPTO is paying for hours that may, in fact, never be
used or paid for if carried. The federal government doesn’t


pay employees for accrued sick leave when they leave
federal service. Alternatively, enabling parents to carry the
sick leave gives them a salary backup for future medical
needs and emergencies.


The USPTO is taking advantage of this negotiation/
mediation to try to abolish the current agency-wide policy
allowing all employees up to one hour of administrative
time per work day for rest as ordered by an employee’s
doctor. This policy applies to all (not just pregnant)
employees who need to rest during the day for medical
reasons. The agency’s rationale is that with such flexible
work schedules, employees can just extend their days by an
hour if they need to rest in the middle, but that doesn’t
actually aid people who cannot work long hours due to
medical causes. Alternatively, the USPTO proposal will
require employees to use sick leave for rest time.


All of the current maternity/paternity leave policies that
are available to POPA bargaining unit employees also apply
to all other USPTO employees. Supervisors and managers
can expect that if the agency is successful in implementing
this for its patent professionals, it will extend the policies to
its management staff.


When POPA met with senior USPTO officials in late
July to informally discuss issues, the senior managers refused
to talk about any parental leave topics, reinforcing all of the
USPTO’s inflexible negotiations positions on parental leave. 


Because the USPTO cannot articulate a valid business
case for changing its maternity/paternity policies, and
because the current practices provide needed support for
employee parents and encourage them to continue their
USPTO careers, POPA will persevere to maintain the
current maternity/paternity policies.
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Agency Wants Cutbacks
(continued from page 1)


Quick CAO Action Brings Timely
Pay Raises


Thanks to an initiative by USPTO Chief Administrative
Officer Stephen S. Smith, patent professionals received their
special pay scale increases in a timely manner.


POPA had lobbied the USPTO to ask for the special
pay scale increase. After the agency followed through with
the request, the Office of Personnel Management approved
its implementation effective May 25, 2008. 


As most of the almost 6,000 patent professionals waited
to see that pay increase in their paychecks, the National
Finance Center at the Department of Agriculture, which
generates USPTO paychecks, notified the agency that it
would be several months before it could reprogram the
system to serve all USPTO employees.


CAO Smith took the initiative to put together a team of
Office of Human Resources employees to manually enter
the data needed to process some 6,000 individual pay
actions.


As a result, patent professionals received their pay
increases months ahead of the finance center’s schedule.


Many thanks to CAO Smith and the OHR staff for
making the pay increase a reality quickly.


Your Issues Reach HIGH Places 
With the POPA News


“The information in the POPA News is
helpful to me and gives me a better under -
standing of the issues which are important to
the patent office examiners.”


—William Jones, chairman, Cummins-
Allison Corp., who worked with POPA officers on
changing the Patent Reform legislation pending in
Congress, in a letter to POPA President Robert Budens.
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New POPA Election Process for
Changing Patents Workforce
To keep pace with the changing geography of USPTO


patent professionals’ workplaces, POPA is changing its
biannual election process to make it easier for all dues-
paying members to participate.


The 2008 election will occur over three days covering
the back and front ends of biweeks to enable the highest
number of teleworkers to participate. Teleworking
employees living in other states more often travel to the
headquarters office over the last weekend of a biweek (from
Saturday to count Monday) to capture most efficiently the
one-hour per biweek on-site requirement.


Please note the upcoming specific dates for election
participation:
Oct. 24: Nominating period opens for delegates and officers
at noon.
—Nominating forms will be available for printing at 


www.popa.org on the morning of Oct. 24.
—Nominees for delegate need a minimum of five signatures 


from POPA dues-paying members in their area, i.e., 
Chemical, Electrical, Mechanical or Design/Other.


—Nominees for officer positions need a minimum of 15 
signatures from POPA dues-paying members.


Oct. 31: Nominating period closes; all completed forms must
be returned to POPA Secretary Howard Locker or any
member of the Election Committee listed at the bottom of
the nomination form.
Nov. 4: POPA will mail notification of the upcoming election
to the last known home address of all dues-paying members.
If you believe you are a dues-paying member and you do
not receive a mailed notice by Nov. 10, contact your POPA
representative to verify your membership status and home
address information.
Nov. 20, 21 and 24: POPA Election Days
Dec. 4: POPA Annual Meeting. Newly elected POPA
officers and delegates will be installed.


To join POPA and become eligible to vote in the  elec -
tion, go to www.popa.org and click on Join POPA. Fill out
and sign the dues deduction form (electronic signatures are
not accepted) and return it to any POPA representative.


PTO Flashback


Patent Office Memorandum,
Sept. 10, 1945


The following is excerpted from an actual memo sent
office-wide from then Patent Office Commissioner Casper
W. Ooms.


“It has been brought to my attention that the
practice prevails [in] the Patent Office of measuring the
‘amount of work accomplished’ by Assistant Examiners
during particular periods of time by assigning quotas of
production…. This practice necessarily emphasizes
quantity rather than quality of work.


“Work of the kind in which Patent Office Examiners
are engaged involves great public and private interests,
and requires exceptional training and experience coupled
with matured and considered judgment in its execution.
For these reasons, it cannot be measured by methods
applicable to routine office operations. High class
professional work performance in a favorable
environment and adequately compensated inevitably
attracts and holds high class men [and women], and the
pride of achievement entertained by such men [and
women] ordinarily provides a sufficient incentive for
work which is commendable both as to quality and
quantity.”


USPTO Asks Only Top Producers
About the Production System
As part of its “strategic assessment of the patent


production system,” the USPTO conducted focus-group
discussions in late July using only top-producing examiners
as research participants, according to USPTO managers.


The agency’s contracted researchers chose these top
performers randomly from each technology center and
asked them to discuss in the focus groups whether or not
they agree with comments such as:
■ “The current production goals used to measure my 


performance are realistic.”
■ “The awards available to me provide an incentive to me to


produce more than is expected.”
■ “The Patent Training Academy prepares examiners who 


are able to work independently.”
By sampling only top-performing patent examiners, the


research will not discover what aspects of the production
system hinder top production by all examiners. The results
cannot be extrapolated to the full patent examining corps—
for the agency to present results as such to Congress would
be misleading and deceptive.


POPA looks forward to additional unbiased USPTO
research on the production system that will guide a redesign
that reflects the reality of patent examination.


“You deserve the credit for 
saving my job”


Thank you for helping me to keep my job. I would
have been at home, unemployed, without your help. You
and POPA deserve all the credit for saving my job and
other examiners’ jobs.


Please keep up the great work and I hope and pray
that management changes thinking and thinks positively
about employees, and we all work together and make
this office (PTO) an excellent place to work.


—Junior Examiner, Name Withheld by Request
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Examiner Fired After 
Computer Crashes


POPA Seeks Reconsideration of Removal
When managers in Technology Center 3700 offered next


to no catastrophic time after the hard drive crashed and
burned for a probationary examiner who was producing at
100 percent, the employee’s production unsurprisingly
suffered and the USPTO fired him because he’d “not
progressed at the expected rate.” 


TC 3700 Director Fred Schmidt fired the probationary
employee in his 21st month despite the employee’s
promotion after seven months on the job and 97 percent
production through the first three quarters of fiscal year
2008. During a meeting with the employee and his
supervisor at the end of the third quarter of fiscal year 2008,
the employee reported that Schmidt said that things were
looking good for promotion to the next grade in the near
future. The supervisor commented on the examiner's good-
quality work—and that this was how the examiner had been
able to make his production despite having absolutely no
allowances for the fiscal year! Based upon this good review
and the seeming promise of retention and promotion, the
employee signed a new one-year apartment lease in early
August.


On Aug. 12, Schmidt gave the employee a removal
notice effective Aug. 15, telling the shocked employee only
“we've given you enough chances.” In the removal letter,
Schmidt referenced the employee's lack of ability to balance
workflow and production, overdue amendments, and his
struggle with identifying and formulating proper rejections.
[A note for examiners: The employee had a total of 3
negative workflow points charged and had 100 percent
production for the second and third quarters of FY2008,
despite having an actions-per-disposal of 6.2 for the year
with zero allowances.] Contrary to Schmidt's allegations, the
examiner reported that few, if any, of his office actions were
ever returned for correction.


No Comp Time for Data Lost
Not mentioned in the removal letter was the employee’s


computer crash on July 1, which left his hard drive unre cov -
er able and his data unsalvageable according to USPTO
computer technicians. The employee’s supervisor granted
little time for this catastrophic failure and made no allow -
ance for all the work in process that was lost (including
electronic searches and office actions). The agency did not
contest that the work was lost, but granted no time compen -
sation. The agency did, however, charge the examiner
negative workflow points for these cases in which the work
was lost, some of which were cases that the examiner had
inherited from examiners who had left the USPTO.


When POPA presented the above facts, the agency
changed its rationale for the firing from production and
workflow, as had been headlined in the removal letter, to
"quality.” When POPA then asked how the agency


promoted the employee at seven months if his quality was
poor, how the employee was able to produce at 100 percent
if his quality was poor, and why few if any cases were kicked
back to the employee for corrections if his quality was poor,
the agency then shifted its reason for firing from "quality"
to “end-loading.” 


POPA responded with USPTO data showing that the
agency's own records did not support the end-loading
allegation. The agency has not refuted the data, has not
responded further, and has not yet rescinded the removal.


Per the employee’s 20-month review dated July 13,
2008, the employee “met expectations” in every quality
element evaluated, including “formulating rejections under
102/103 and/or determining how claims distinguish over the
prior art.” After six previous “met expectations” evaluations
in the areas of “ability to accept instructions and respond to
feedback” and “work habits,” the July 13 evaluation
indicated that the examiner “needs improvement.”


The overdue cases, resulting negative workflow points,
and low production during the pay period of the computer
crash were all referenced as negatives, which according to
the agency’s comments on July 29, “raise serious questions
about the examiner’s ability and/or desire to successfully
perform his job as a patent examiner.”


POPA is asking senior USPTO officials to reconsider
the loss of this productive, trained examiner. As reported in
the June 2008 POPA News, when the agency removed a
fully-successful probationary examiner for working unpaid
overtime, despite his receiving conflicting advice from TC
3700 managers on that issue, POPA appealed to senior
patents management to intervene and the removal was
rescinded. POPA again hopes that more rational heads will
prevail on this case.
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Patent Office Professional Association
Letters from readers are welcome. Address to:


The Editor, Patent Office Professional Association,
P.O. Box 2745, Arlington, VA 22202 


Officers
Robert D. Budens, President, (571) 272-0897


Lawrence J. Oresky
Vice President/Director of Grievances, (571) 272-6930


Howard Locker, Secretary/
Director of Adverse Action Challenges, (571) 272-0980


Pamela R. Schwartz, Assistant Secretary/
Director of Unfair Labor Practices, (571) 272-1528


Randy Myers, Treasurer, (571) 272-7526


Visit us on the Web at http://www.popa.org


© 2008 Patent Office Professional Association
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POPA Flat Goal Challenge Moves Ahead


June 2008 Vol. 08 No. 3


POPA’s efforts to ensure fairness and objectivity in
measuring examiners’ performance continue.


In early April the union and the USPTO presented oral
arguments over three days of hearings to the arbitrator who
is deciding POPA’s flat goal grievance. POPA argued that the
program violates federal statutes, including federal em ploy -
ee performance appraisal and leave statutes; violates numer -
ous provisions of the POPA-USPTO collective bargain ing
agreement; and was an unfair labor practice includ ing
unilateral implementation before completion of bargaining.


In its oral statements, POPA quoted the USPTO’s own
description of the flat goal program: “The pilot will test the
concept of piecework . . . It changes the focus to the product
itself, and away from time accounting as being equated to
work performed. …If successful, demonstration project
could be sought for a pay-by-the-piece system. Examiners . . .
would be paid for each production unit completed,
regardless of where the work was completed.”


Although the flat goal purports to account for annual,
holiday and sick leave, automation system downtime, and
the assignment of other duties, the USPTO in fact arbitrarily
chose the amount of time designated for those activities—20
percent of working hours. Although the USPTO claimed to
rely on “historical examining and non-examining time” in


www.popa.org


establishing the flat goal, the response to POPA’s requests
for documentation revealed that this was not true. The
patent examiner corps historically averages 72 percent
examining time, not the 80 percent standard set in the flat
goal program.  Thus, the flat goal program actually
represents an increase in examiners’ production goals.


Statute and case law also require that performance
standards must “to the maximum extent feasible, permit the
accurate evaluation of job performance…” The flat goal
does not provide an accurate evaluation of performance if
an examiner takes accumulated annual leave or takes the
current year’s annual leave in a particular quarter in excess
of the prorated amount; or is assigned other duties that
exceed 32 hours in a given quarter or 127 hours in a year.


At an April 21 all-hands meeting of Technology Center
1600, after Commissioner for Patents John Doll spoke of the
supposedly increased flexibility for examiners of the flat
goal program, POPA President Robert Budens stood up and
asked the assembled examiners, “How many of you want to
have the flat goal?” No one raised a hand.


Written briefs are due to the arbitrator June 27 with a
high likelihood of additional reply briefs during the summer.
A decision on the grievance will likely come near the end of
2008.


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


automatic benefit increase whenever the U.S. government
increases the maximum monthly transit subsidy. This
guarantees the largest allowable payment without requiring
new negotiations—the best possible subsidy for employees.


POPA thanks the transit subsidy negotiators for their
effort and commitment: For POPA—Kathleen Duda and
Howard Locker; for the USPTO—Tom Hellmer, Robert
Oberleitner and Kimberly Oliver.


To read the full agreement, go to www.popa.org under
Useful Info/Agreements.


POPA bargaining unit employees should have read in
the May 13 USPTO Weekly Extra and in a May 16 e-mail
from POPA President Robert Budens about the generous
and streamlined new transit subsidy program. What these
communications didn’t discuss was the hard work and
compromise that went into the USPTO-POPA negotiations
to attain that program.


The phasing out of Metrocheks prompted the
negotiations. The talks began shortly after the release of a
Government Accountability Office study that found abuse
of transit subsidies in several federal agencies. The USPTO
came to the bargaining table with heightened sensitivity to
preventing abuse and some very restrictive proposals. To its
credit, it worked with POPA to create a beneficial program.


The online transit subsidy application facilitates the
process. Gone is the need to include a Social Security
number and to copy the supervisor. The system
automatically provides a receipt and confirmation when the
subsidy is approved.


While the current maximum benefit increases to $115
per month, the new negotiated program includes an


Behind the Scenes on the New Transit Subsidy


Why I Joined POPA


“I felt alone and powerless . . . to
seek reasonable recourse.”


As a new employee in the Patent Training Academy, 
I am still learning the ins-and-outs of the particularly
complex job of patent examining. POPA was barely on 


(continued on page 2)
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my mind until a couple of weeks ago, when I did not
receive my transit subsidy, as the office said I’d made an
error in my submission and had missed a deadline.


This stemmed from back and forth e-mail
correspondence between the office and me wherein I
expressed my need for guidance.The office replied with
instructions and a form for me to submit, and I replied
with what I believed to be a valid submission and with
my intentions and understanding of the situation fully
explained.


Several months later when I inquired as to why I
had not received a transit subsidy I was told that my
application was improperly submitted. I produced the
correspondence proving my stated need for guidance and
intent to enroll in the subsidy benefits program, in
addition to the clearly and correctly marked forms. I
further explained that no one indicated to me that my
submission was in error and that I only wished at this
point to help correct what was clearly a misunderstand-
ing of no one’s particular fault. I was met with a reply
that my submission was incorrect and that I would just
have to miss out.


The regulations and agency barriers in this matter
were far greater than I was prepared for, and I was
uncomfortable attempting to surmount them on my own.
I felt the agency was being completely inflexible, and I
felt alone and powerless in my struggle to seek
reasonable recourse.At this point I contacted POPA and
met with knowledgeable representatives who quickly
looked into the situation. Suddenly things seemed not so
dire after all. In the end, POPA’s efforts made the agency
see that it indeed bore some responsibility in this matter,
and I received my full transit subsidy—albeit somewhat
late. I also appreciate very much that POPA did this at a
low-key level—no grievance was filed. Misunderstand-
ings and differences were overcome and reasonable
minds prevailed.


I hope you will never need POPA’s services directly,
but most likely you’re already benefiting from POPA’s
presence. I greatly encourage new and old employees
alike to become dues-paying members of this fine
organization as I have. I was also surprised to learn that
I could have become a POPA dues-paying member from
day one.


—A Probationary Employee
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Why I Joined POPA
(continued from page 1)


POPA and the USPTO Agree to
First Action Interview Pilot
From its outreach efforts to the patent community, the


Patent Public Advisory Committee learned that many
patent applicants wanted the opportunity to speak with the
patent examiner assigned to their application prior to the
first action to explain their inventions. Both POPA and
USPTO management agreed that, in most instances,
examiners understand the applications as received.The
parties also recognized, however, that in many cases an
effective interview can shorten the time for an applicant and
examiner to get to allowable subject matter.


These discussions helped to mold the USPTO First
Action Interview Pilot Program, which POPA and the
USPTO negotiated and agreed would begin April 28.


Applicants with cases in either of two areas of
Technology Center 2100 can volunteer to participate in the
pilot—Class 707 (Data Processing: Database and File
Management or Data Structures) and Class 709 (Electrical
Computers and Digital Processing Systems: Multicomputer
Data Transferring).


Under the pilot, the examiner will do a prior art search
and, instead of writing a normal first action on the merits
(FAOM), will complete a “Pre-Interview Communication,” a
pre-interview office action summary to be mailed to the
applicant. It is at this point that the examiner will be
credited with the FAOM count in the case.The applicant
will have 30 days to schedule an interview or decline the
interview option.The interview, via phone, videoconference
or in person, must take place within 60 days after mailing of
the Pre-Interview Communication.


Four Interview Outcomes
The interview process can result in four possible


outcomes:
1.The application is ready for allowance, with or


without amendment.The examiner prepares the Interview
Summary Form and the Notice of Allowability and receives
the disposal count.


2.The applicant and examiner agree that the claims are
properly rejected as written.The examiner notes this in an
Interview Summary Form and prepares a First Action
Interview Office Action, which will either duplicate the Pre-
Interview Communication or include minor changes
resulting from the interview and agreed to by the parties.
Together, these forms act as the applicant’s first notice of
rejection and the examiner does not receive a count for this
action.


3.The applicant and examiner disagree that the claims
are properly rejected. If they don’t agree after discussion,
the examiner prepares an Interview Summary Form and
First Action Interview Office Action as noted above in 2.


4.The applicant and examiner agree that at least one
claim was not properly rejected.The examiner notes this on
an Interview Summary Form, completes a replacement Pre-


(continued on next page)


I contacted POPA and met with
knowledgeable representatives


who quickly
looked into the situation.
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Interview Communication with the claims properly rejected,
and mails it to the applicant to restart the process.This is
analogous to a current second non-final office action.


Options 1 and 2 may save examiners time. If the
applicant doesn’t agree with the examiner in an interview,
the amendment is treated similarly to the current after-final
practice. If the interview raises new search or rejection
issues, the examiner may choose not to enter those
amendments.


POPA expects to learn from this pilot if the interview
process will improve the ability to reach allowable subject
matter in many patent applications—perhaps by reducing
the number of actions per disposal, a number that has been
increasing significantly in recent years.


After six months of the pilot, POPA and the USPTO
will review the resulting data to determine whether to end
or extend the pilot or to expand the interview practice
corps-wide.The data will include the number of first-action
interviews requested, the outcomes of the interviews, and
the number of hours of “other” time claimed under the
initiative. If the agency wishes to establish a permanent
program, it has agreed to negotiate with POPA beforehand
to the extent required by law.
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POPA, USPTO Agree to Pilot
(continued from page 2)


production level, and another manager advised the examiner
to work unpaid overtime to boost production, the examiner
was terminated during the last bi-week of his two-year
probation.


At the time the examiner was let go, he was producing
approximately 110 percent of goal, maintaining an
outstanding level of workflow, and had successfully
completed the cycle for promotion to GS 9. Despite being
told not to do unpaid overtime, the examiner’s supervisor
gave him many amendments from former employees—some
of them not classified in the art unit or tech center—with
little or no compensation—only a probability of negative
workflow points.


Fortunately, this probationary employee and others
came for help to POPA, which interceded on their behalf
with senior Patents management, demonstrating the mixed
message these trainees had received.At press time the
agency had rescinded several of the proposed removals.


Make Goals Without Overtime?
What’s the solution for new examiners who need to


work overtime to make their production goals while they
are learning how to examine patent applications? They can
request paid overtime authorization from their supervisors,
but paid overtime hours count as examination time in the
production goal calculation and would increase examiners’
required production.


The current system places new, lower-graded examiners
in a production predicament: Risk losing your job by
working unpaid overtime or face not meeting production
goals.The solution is to revamp the production goals for
these probationary and lower-graded employees.


POPA will continue to encourage the USPTO to pay
for needed overtime for GS 5-7 examiners and to work with
the association to revise the production system to reflect the
realities of patent examination.


No Unpaid Overtime for
GS 5-7 Examiners


If you are a GS 5-7 examiner and your trainer or
supervisor tells you with a wink and a nudge that you can
work unauthorized, unpaid overtime to make your goals,
don’t do it! You could lose your job.


The Fair Labor Standards Act (FLSA) states that an
employer may not accept any uncompensated overtime
from any FLSA-covered employees, such as GS 5-7
examiners. Higher-graded examiners are not covered by
FLSA because they are considered “professionals” who
“frequently exercise discretion and independent judgment,
under only general supervision, in performing the normal
day-to-day work,” according to the Office of Personnel
Management. Lower-graded examiners, on the other hand,
must be compensated for all overtime and may not work
unpaid overtime.


Receiving Mixed Messages
However, new examiners at the Patent Training


Academy received a contrary message when instructors told
them that, though they aren’t authorized to work unpaid
overtime, everyone does and their supervisors will turn a
blind eye to those hours.


For some examiners that didn’t happen—the USPTO
handed proposed job removal letters to several GS 5-7
examiners who’d worked unpaid overtime. For example, just
a few months after a technology center director warned one
probationary examiner to raise his fully successful


POPA Help Available to
Witnesses


If you are called as a witness in an investigation being
handled by USPTO Employee Relations, you may request a
POPA representative to accompany you.


The current POPA-USPTO collective bargaining
agreement allows any employee who believes a meeting
with management could lead to disciplinary action to have a
union representative present; in fact, management must
inform the employee of his/her right to POPA representa-
tion. In addition, if an employee is asked as a witness to a
meeting regarding another employee, Employee Relations
will not normally oppose the presence of a POPA represen-
tative at such a meeting.


POPA recommends that employees take advantage of
this ability to have POPA assistance.A witness can turn into
a suspect in a heartbeat depending upon how a question is
answered—you’ll appreciate having POPA’s expertise by
your side.
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An onerous aspect of hoteling for most participating
examiners is the one-hour per week they are required to
report to the USPTO’s Alexandria,Va., headquarters, but
the agency is pushing for a fix that could be worse for
hotelers.


The USPTO is lobbying Congress to approve
legislation, currently part of Senate bill S.1000, which would
extend the authority for the General Services
Administration to approve experimental travel expenses test
programs for six years.This legislation, while only appearing
to directly affect the General Services Administration,
would allow the USPTO to change hotelers’ duty stations to
their home offices, thereby negating the weekly required in-
office hour, yet not reimburse them for their travel expenses
—transportation, lodging and meals—when they are
required to come to the USPTO headquarters on an “as-
needed” basis.


In addition, according to the USPTO’s “Section by
SectionAnalysis,Travel Expense Test Program for Federal
Employees,” a paper discussing the pending legislation, the
agency intends to pay hotelers’ salaries based on where they
actually live. In its analysis, the agency indicated “the
employee’s official worksite for pay purposes would be the
telework location.”


USPTO Tries to Burden Examiners with Cost
POPA opposes the agency’s proposed legislation


because the agency is attempting to transfer a
major cost of doing business onto its examiners.


Under existing statute and regulation, an
agency is not required to pay commuting costs for
employees living within the local commuting area
(locations within a maximum 50 mile radius of the
agency).The vast majority of the USPTO’s
teleworking employees fall within the local
commuting area of the USPTO’s Alexandria
headquarters.Thus, the agency could eliminate the
one-hour per week requirement for all these
employees at no cost to the agency. For those
employees living outside the local commuting area,
the USPTO should assume the costs of travel
expenses when it requires an employee to report to
agency headquarters.This represents a normal cost
of doing business for most major companies or
government agencies that employ nationwide
workforces.


The USPTO fully admits that it now requires
hotelers to travel to the Virginia agency
headquarters for one hour per week “so that the
agency is not required to reimburse these
employees for travel expenses when they are
required to report to the originating office”
according to the USPTO’s analysis. “Because
patent and trademark examiners work in a
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USPTO Seeks Legislation to Avoid
Paying Hotelers’ Travel Costs
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production-based environment, the once-a-week
requirement for these employees has a negative impact on
USPTO’s productivity at a time when the agency needs to
reduce pendency,” the USPTO paper continued.


USPTO management has often stated publicly that it
needs the flexibility of a nationwide workforce to improve
its hiring and retention capabilities.Therefore, the agency
proposes to use the “test program” authority to allow
hotelers to work full time from home (anywhere in the
United States), thereby boosting USPTO productivity,
improving hiring and retention and saving the agency huge
sums in real estate and its attendant costs, e.g., utilities and
furnishings.


The USPTO, however, wants to shirk its responsibility
to reimburse these employees for travel costs when the
agency requires them to travel to headquarters for
supervision, training or whatever.As the paper states,
“USPTO believes that since it is accommodating the desires
of the employee in regard to worksite, it believes that the
agency should have the discretion in determining whether
the employee should be personally liable for the expenses of
traveling to the originating office when the employee’s
presence is determined to be officially necessary at that
site.”What the agency really means by “officially necessary”
is: whenever it wants, for any reason it wants, and for
however long it wants.


If a supervisor doesn’t like an employee, all he or she
has to do is require the examiner to repeatedly return to


(continued on next page)


The circle indicates the USPTO’s potential maximum local commuting area,
encompassing a 50 mile radius from the Alexandria, Va., headquarters.
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USPTO headquarters for “training” or “counseling” or
“review,” etc.The examiner will be left facing a Hobson’s
choice of paying considerable travel expenses or finding a
new job. Hoteling examiners will find themselves with a
financial sword hanging constantly over their heads.


The agency enjoys being the showcase example of a
highly successful federal telework program and it wants to


(continued on page 7)
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If First-year Examiner Attrition
Is Down; Is Second-year


Attrition Up?
USPTO Director Jon Dudas testified with pride at a


Feb. 27 congressional hearing that the USPTO had reduced
attrition of first-year examiners by about 25 percent since
2005.That sounds reassuringly like a great improvement, but
has the attrition of second-year examiners gone up instead?


POPA gets a little credit for the reduction in first-year
attrition. POPA lobbies our own management on behalf of
its bargaining unit of patent professionals as well as lobbying
Congress.


When the USPTO had changed the probationary period
to two years for new examiners, the agency seemed to be
showing new examiners the exit before their training even
ended, or just as it ended, without giving some examiners a
chance in a real art unit.The USPTO has rationalized the
two-year probation by saying supervisors needed more time
to evaluate new examiners since they work on relatively few
applications in the first year—the additional probation time
would give a better snapshot of success in the organization.


POPA stressed that managers seemed to be acting
contrary to their stated needs when they were cutting loose
new examiners without adequate time to put their training
to work and acclimate to the production system. POPA also
said that the actual supervisor can better determine the
value of any individual examiner to their particular art.


Senior USPTO managers listened, gave more new
examiners a chance and reduced the number of examiners
let go so early.This is something to brag about as Director
Dudas did, but statistics are a funny thing.A look at the
percentage of new examiners let go in the second year can
assure the agency and Congress that the first-year attrition’s
decline didn’t cause the second-year attrition to increase. It’s
possible that USPTO’s admirable changes simply pushed the
bulge in first-year attrition to the second year.


The health of hiring and retention measures needs both
first and second-year attrition statistics to determine what is
actually happening with new-examiner retention.The prob-
lems in keeping new examiners may or may not be truly
fixed—a harder look at the numbers can help the agency
pinpoint how to best train and retain its examining corps.


USPTO Seeks to Avoid Travel Costs
(continued from previous page)


Freedom from Badging Out
Unpaid Overtime Study Possible Without
Gate Records


The USPTO announced in early May that effective May
19 it was discontinuing the requirement that employees,
contractors and visitors electronically swipe their badges to
exit an agency building. Employees greeted the USPTO
about-face on badging out with relief and a little skepticism.


In his memo to employees, USPTO Director Jon Dudas
said, “Our emergency preparedness since 2001—including
our evacuation and sheltering plans—has improved the
USPTO’s ability to act should an emergency occur.These
improvements allowed us to reexamine our system.”


POPA has appealed for an end to this punch-the-clock
practice since its inception in 2003 when the agency began
its move to its newAlexandria facilities.The January-
February 2004 POPA News stated: “The agency’s given
rationale for the ID clock-out feature was to identify
employees remaining in the buildings after an evacuation.
But because the clock-out system [gates] will be lifted
during an emergency, which will eliminate the stop at
security checkpoints, to find employees still in the building
will be impossible.Therefore, the agency’s rationale is
fallacious.”


Most employees report feeling emancipated from this
Big Brother aspect of USPTO employment. Others voiced
distrust of the agency’s motives for choosing to change the
badge-out system at this time. Congress is now leaning on
the USPTO to perform a study of the production goal
system to determine its impact on examiner attrition and
productivity. Some examiners fear that ending the badge-out
process will destroy their ability to show the hundreds of
hours of unpaid overtime they work to meet their
production goals.They worry that the USPTO may plead
that it can’t accurately account for unpaid examining time.


Congress is smarter than that and can require that the
USPTO perform a statistically valid study of the hours of
unpaid overtime that examiners work without the electronic
gate records.


Enjoy your freedom from the time clock.You at last are
being treated as the professionals you are.


Most feel emancipated
from this Big Brother


aspect of
USPTO employment.
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USPTO Pulls Examiners from
Telework Programs and Flexible


Work Schedules
The USPTO is refusing to follow its recent hoteling


agreement with POPA. It has created a crazy dichotomy of
unfair and inequitable treatment of employees by relying on
outdated provisions of the Increased FlexitimeAgreement
and its own unilaterally-implemented Patent Hoteling
Program policy to unfairly lasso hotelers and teleworkers
and yank them off the programs and back to the office.The
agency has chosen to take the most punitive path for
employees.


Provision 8 of the USPTO-POPA hoteling agreement
states, “POPA bargaining unit members issued oral warnings
for performance will not be removed from IFP [Increased
Flexitime Program] or from the Patents Hoteling Program,
unless the employee opts to withdraw from either or both
programs.” In a compromise with the agency, POPA agreed
that “Employees given performance improvement plans
(written warnings) will be
removed from Increased Flex
Program (IFP) and the Patents
Hoteling Program.”That is the
single stated situation in the
agreement under which an
employee can be involuntarily
removed from hoteling and IFP.


POPA negotiated this
provision to prevent examiners
from being dropped from hoteling or telework as well as
flexible work schedules—forcing employees to move to the
Alexandria office and upend their lives—for a temporary
drop in performance. Staying in a stable office environment
with improved remote supervision would more likely benefit
their performance and production.The USPTO apparently
agreed, but now has chosen to circumvent that agreement.


Hoteling/teleworking examiners whose performance
drops to unacceptable levels in any given quarter would
usually be given an oral warning. However, if that quarter
happens to coincide with the end of the fiscal year or the
due date for an employee’s within-grade increase, the
agency’s crazy dichotomy appears. In these instances, the
agency must issue an official rating of record—either the
end-of-year rating, or a rating of record required to deny the
employee’s within-grade increase.The USPTO has recently
determined that “those employees with ratings of record less
than fully successful [are] ineligible for the hoteling
program.”


That an examiner can be unacceptable for a quarter and
be given a performance-based disciplinary action, i.e., an
oral warning, is a given. However, if that oral warning is
given at the end of the fiscal year or when the examiner is
up for a within-grade increase and the employee’s
performance rating is less than fully successful (as it often
can be with an oral warning, particularly in any of the


quality elements), the agency is denying that examiner
hoteling and telework for a whole year and taking the
employee off of flexible work schedules.


If that same employee is rated marginal or is rated
unacceptable and issued an oral warning at any other time,
the USPTO says it’s fine for that employee to continue
hoteling or teleworking.The marginal rating or oral warning
doesn’t remove the examiner from hoteling or telework, but
a rating of less than fully successful will boot him or her off
only at the end of the year or when the employee is up for a
within-grade increase.A marginal rating in any of the critical
elements only at those times results in the employee’s life
going topsy-turvy.


A Tale of Two Examiners
This is the dichotomy the agency has created—two


hoteling examiners with the same technology and
supervisor, having performance problems at mid-year, for
example, can be treated entirely differently. One employee’s
performance is unacceptable and he/she is given an oral
warning, but if no rating of record is involved the employee


is not penalized further.The
other employee, however, is
rated marginal but is due for
a within-grade increase,
which the supervisor wants to
deny.To do so, the supervisor
must issue an official rating
of record. Given the marginal
performance, it is likely that
the mid-year rating of record


will be marginal.This employee, while actually performing
better than the first one, will be further punished by being
removed from hoteling and IFP.


In a memo to USPTO’s senior managers, POPA
President Robert Budens wrote:


“In my opinion, the agency’s position on this
represents a complete failure of the agency to provide
an employee having performance problems with the
best assistance and encouragement to improve their
performance. Giving an employee the best
opportunity for improvement was the very reason for
the provision in the hoteling agreement.


“The very existence of the disparate employee
situations set forth above suggests the agency’s
willingness and intent to use the removal of an
employee from hoteling and IFP as a purely punitive
measure and shows the agency’s intent not to treat its
employees fairly and equitably. It has no bearing
whatsoever on the likelihood of the employee
improving their performance.”


POPA has filed a grievance on this issue and continues
to press the USPTO to follow the spirit of its agreement and
stop this practice.
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The employee, while actually
performing better, will be
removed from hoteling.
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Congress Grills USPTO on Some
Vital Issues


Citing the USPTO’s Feb. 2008 congressional testimony,
Congress has asked USPTO Director Jon Dudas to answer a
series of tough questions prompted by testimony from
POPA and other witnesses.


Rep. Howard Berman (D-Calif.), the chairman of the
House Judiciary Subcommittee on Courts, the Internet and
Intellectual Property, detailed five pages of questions to
Director Dudas in anApril 29 letter.A summary of some of
Rep. Berman’s questions/requests of particular interest to
POPA bargaining unit members follows, excerpted from
the letter:


1. Please describe in detail the methods the
USPTO uses to project the number of future patent
applications.


2. Please explain why the projected rise in patent
applications was reduced in your fiscal year 2009
budget document [from 8 percent to 5 percent yearly].


3. Please explain what was meant by the statement
in the FY2009 budget document that the projected 5
percent application growth rate “may be affected by
the Agency’s rule governing continuation practice.”


4.What role, if any, did the USPTO’s Patent
Public Advisory Committee have in determining and
reviewing the agency’s patent application filing
projections in the FY2008 and FY2009 budget
documents?


5.Aside from implementing the recently enjoined
continuation and claims rules, describe all the possible
actions the USPTO or Congress can take that would
impact patent pendency and the respective impact
each action would have on reducing patent pendency.


6. How many patent examiners would have to be
hired in the next five years to reduce the patent
backlog?


7.What is the current progress of the study
[promised in a USPTO October 2007 press release] to
“review assumptions the agency uses to establish
production goals for patent examiners” and when can
Congress expect the study to be completed?


8.What may account for the discrepancy between
what the USPTO believes are the reasons patent
examiners leave the agency and the Government
Accountability Office’s 2007 report on USPTO hiring
and retention?


9. Director Dudas mentioned in his testimony that
in 2000, 70 percent of all applications led to a patent
while in the first quarter of 2007 only 44 percent of all
applications led to a patent. How did the USPTO
account in these statistics for Requests for Continuing
Examination applications, continuation applications
and the applications that had to be abandoned in
order to file continuation applications?


10. Over the last three years, what resources have


been dedicated to the planning and establishment of
USPTO offices outside of Alexandria,Va.? If the
USPTO has concluded its evaluation of establishing
satellite, back-up or other additional facilities, what
were the agency’s conclusions about the location,
expense, and general feasibility associated with
establishing and operating such facilities?


11. Please provide information concerning the
diversity of the USPTO workforce.


12.Why did the USPTO reject the policy of
examination on request (or, as the USPTO called it,
deferred examination) when such a method has the
potential to reduce its workload and increase
efficiency?


POPA looks forward to reviewing the agency’s answers
to Rep. Berman’s questions.
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use hoteling to create a nationwide workforce, but it wants
special legislation to skirt paying the federally-mandated
costs of doing business. It wants to lay those costs squarely
on its already overworked examiners.


Develop Superior Telework Tools
If, instead, the USPTO is held responsible for employee


travel expenses as a necessary cost of doing business, it has
incentive to create outstanding tools to train and supervise
employees working remotely. Such tools would reduce the
need for travel to the Virginia office and reduce USPTO
costs.


In addition to reducing travel expenses, developing
enhanced training and supervision tools for teleworkers
would truly be the mark of a flagship federal telework
program. Pushing for special legislation to make employees
pay hoteling costs—and trying to make it look as if the
agency is doing employees a favor—is a stain on USPTO’s
reputation.


Because of the onerous burden this legislation will place
on examiners, POPA opposes S.1000 as currently amended.
POPA, instead, supports H.4106, recently passed by the
House of Representatives, which lacks the agency’s
proposed language.


POPA urges Congress and GSA to deny the USPTO
the ability to escape its responsibility to pay the true costs of
a nationwide professional patent examination hoteling
program.The union renews its call for the USPTO to enable
hotelers to have a home duty station—abolishing the one-
hour-per-week-on-site requirement—and accept its
responsibility to pay for any subsequent travel costs as
currently mandated by federal statute and regulation.


A copy of the agency’s proposed legislation and analysis
can be seen at www.popa.org under Recent News/Hoteling,
Telework andAlternateWorksites.


USPTO Seeks to Avoid Travel Costs
(continued from page 5)
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USPTO Computer System Fails
Record Loss as “General Catastrophic Time”


The USPTO computer network crashed at approxi-
mately 4 p.m. onWednesday, May 21 and returned to service
at about 8 a.m. the following day. Some problems persisted
for additional periods.This appears to have been due to a
catastrophic failure of both power systems that feed the
agency’s data center.


Many USPTO employees lost time and work due to this
failure. When an agency automation failure occurs, the
agency expects employees to do other work if it is available.
This is becoming increasingly difficult, however, in the
USPTO’s fully automated environment.This is particularly
problematic for people in the agency’s telework programs
because the hoteling and laptop programs depend totally on
secured access to the agency’s networks.


If and when you lose time or work because the
USPTO’s automated systems are having problems,
accurately record that time on your time sheet (Subproject
Code 090180—General Catastrophic Time). If your
supervisor does not approve the time, please contact your
local POPA representative immediately.


Both POPA and the agency need an accurate
understanding of the costs to the employees and the agency
when such failures occur. With that understanding, we can
work together with the USPTO and Congress to improve
the automated tools.


This recent computer outage affected even the USPTO
Help Desk.The Help Desk staffers were unable to provide
ticket numbers to the multitude of employees calling in with
problems. When POPA President Robert Budens called in,
the Help Desk recording politely told him that 94 people
were ahead of him. Other employees experienced even
longer waits.


Crisis Solutions Possible
POPA has suggested to the agency solutions that will


enable examiners to continue working on their own
computers when the USPTO network fails. For example, if
the agency made the “hot docket” workflow management
tool interactive, when an examiner moved cases to his/her
hot docket, the files needed for those cases could
automatically be transferred to the examiner’s computer.
Then, whenever the network crashes, the examiner would
have access on his or her computer to the files needed to
continue working for the short term.


POPA first proposed this concept in 2001-2002 during
the development of the agency’s current Image File
Wrapper system (IFW) but the USPTO said it was too
costly.With the experience of this recent catastrophic loss of
time and work, the agency may reconsider and deem it a
worthwhile expense to incorporate into the new Patent File
Wrapper system (PFW) currently under development.


Don’t Get Lost – Stay in Touch to
Get Possible Backpay


The MillenniumAgreement pay litigation is still alive
and could mean money in your pocket if POPA prevails.
Therefore, if you are or were a USPTO employee who has
worked any, some or all of fiscal years 2002, 2003, 2004, 2005
or 2006, notify POPA of your contact information before
you retire or otherwise leave the agency.


The Federal Labor Relations Authority has stalled the
litigation, which likely will not be resolved during the
remainder of the Bush administration.There is currently a
vacancy on the three-member FLRA.With one Republican
and one Democratic member, the FLRA can only render
decisions in cases where the remaining two members agree.
Please contact POPATreasurer Randy Myers via e-mail at
randy.myers@uspto.gov if you are separating from the
USPTO so he can add you to the POPA contact list. POPA
will try to contact you if POPA prevails in this litigation and
the USPTO says it can’t find you to pay you your monetary
award. If you know of others who worked as examiners
during the above time period who have not contacted
POPA, please ask them to do so.


One caveat:To receive monetary damages, affected
employees must have had at least a fully successful rating in
the year for which they would receive a monetary award.


JOB PROTECTION • BENEFITS
INFORMATION • ADVOCACY
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POPA-USPTO Agreement Expands Telework and Part-time Benefits


November 2008 Vol. 08 No. 6


POPA had for years prodded the USPTO
to expand the offer of telework options
beyond full-time examiners to include other
patent professionals and part-time examiners.
For years the USPTO resisted expanding
existing programs until last month, when
POPA and the USPTO signed a new agree -
ment including a new “Part-Time Program”
that expands availability of part-time
schedules and allows part-time employees to
participate in the Patents telework and
hoteling programs. 


In addition, the agreement includes a new
“Telework Program B” that provides
expanded telework opportunities to POPA
bargaining unit members who are not patent
examiners, central reexamination unit (CRU)
examiners, petitions employees or Patent
Cooperation Treaty (PCT) employees. The
agreement became effective Nov. 9, 2008, 
and will be incorporated into the parties’ 
next collective bargaining agreement.


“Telework Program A,” affecting patent
examiners, CRU examiners, petitions employees and PCT
employees, remains under negotiation, but POPA believes
progress is being made in this area also.


The highlights of the agreement include:
■ Expanding the telework program that is now available to
POPA bargaining unit employees in the Office of Search


www.popa.org


and Information Resources Administration, the Office of
Patent Legal Administration, Office of the Chief
Information Officer, and Office of the Chief Finance
Officer. These employees will now be eligible to telework
one, two or three days per week depending on their duties. 


(continued on page 2) 


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


POPA and USPTO representatives sign the Part-time and Telework Programs
Agreements. Sitting, left to right: USPTO Chief Negotiator David Dalke, USPTO
Chief Admini stra tive Officer Stephen S. Smith, POPA President Robert D. Budens,
POPA Chief Negotiator Pamela Schwartz. Standing, left to right: USPTO negotiators
Kathy Matecki, Michelle Picard, Rupal Dharia and Bob Oberleitner, POPA
negotiators Larry Oresky, Melanie Tung and Julie Anne Watko.


POPA Members to Vote on Amendments to POPA Constitution
The changing geography of patent professionals’ work


locations—resulting from the USPTO’s increasing variety of
telework programs—translates into many POPA bargaining
unit members no longer being physically present at the
USPTO offices at the time of POPA elections. The POPA
Executive Committee aims to make the election process
easier and more cost efficient by proposing amendments to
the POPA Constitution, which will be on the ballot in this
month’s union election.


The constitution currently calls for elections to be held
every two years in November of even-numbered years.
POPA members have the opportunity to vote during at
least two consecutive days onsite at the agency.


With fewer employees working onsite, carrying out
POPA’s bi-annual election of officers and area delegates has
become logistically difficult and hence more expensive. For


each election, POPA must recruit an Election Committee of
union members and expend significant resources to hire
temporary workers to run the election impartially. To
maintain the integrity of the secret ballot voting system,
POPA representatives cannot perform election duties.


Maintain Costs and Election Integrity
In the foreseeable future, POPA will need to explore


other means of holding elections, such as mail-in ballots or
some form of online voting that will meet the legal
requirements for union elections. Such changes will further
complicate logistics and increase the cost of carrying out
POPA elections. Therefore, to maintain the costs of future
elections within POPA’s budget, the Executive Committee
recommends that POPA members approve proposed 


(continued on page 2)
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■ For the part-time program, adding additional slots in both
components of the program for a total of 100 slots for the
Childcare/Eldercare component and 25 slots for the
Retention component.
■ More flexible schedules for part-time employees, including
the ability to work on Saturdays. Employees in either part-
time program component can work between 4:30 a.m. and
11:30 p.m. after meeting a minimum of 16 hours on Monday
through Friday, 5:30 a.m. to 8 p.m.
■ The Retention component still requires a fully successful
rating, but managers have the ability to waive that
requirement.
■ Part-time patent professionals can participate in telework
and hoteling programs.


“These new policies hold a lot of benefits for
employees,” said POPA Delegate Kathy Duda, who has
been the union’s expert and chief negotiator on part-time
provisions for years. “POPA and the agency worked hard to
come up with this package of part-time and telework
enhancements.”


To see the full POPA-USPTO agreement, go to
www.popa.org and click on Agreements.
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POPA-USPTO Agreement
(continued from page 1)


Amendment I (listed below), which would change
association elections from every two years to every three
years. 


In addition, a recent review of the POPA Constitution
revealed the need for a technical correction to Article VII
with regard to filling a vacancy for the officer position of
Assistant Secretary. The Executive Committee recommends
that POPA members approve proposed Amendment II,
which would allow the Executive Committee to appoint an
Assistant Secretary using the same methods prescribed for
other officers.


In the amendments below, proposed text deletions are
shown in brackets and proposed text additions are under -
lined. Please remember that you must be a member in good
standing, i.e., a dues-paying member, to vote in POPA
elections for delegates, officers and amendments to POPA’s
Constitution.


Proposed Amendments to POPA Constitution
I. It is proposed that the POPA Constitution be amended as
follows to change the election of officers and area delegates
from every two years in even-numbered years to every three
years.
Amend Article V, Section 5 to read as follows:


“Section 5. At a meeting to be held in September of each
[even numbered year] Association election year, the
Executive Committee shall define the organizational


areas and determine the number of Executive Committee
delegates to be elected at the next election of Executive
Committee delegates.  A special meeting of the Executive
Committee for such purposes as set forth in Sections 3
and 4 of this Article shall be called by the President upon
written petition of at least 15% of the members in good
standing of the Association.”


Amend Article IX, Sections 1 and 4 to read as follows:
“Section 1. The election of officers and Executive
Committee delegates shall be held every three years in
November [of even numbered years] of the election year.
All candidates for these positions shall be Association
members in good standing.”
“Section 4. All newly elected officers and Executive
Committee delegates shall be installed at the first annual
December meeting of the Association following an
election, and their terms shall run until the [following]
next December meeting of the Association which occurs
[in an even numbered year] after an election.”


II. It is proposed that the POPA Constitution be amended
as follows to allow the Executive Committee to appoint an
Assistant Secretary in the event that the elected Assistant
Secretary is removed from office, resigns or is otherwise
unable to perform the duties of the office.
Amend Article VII, Section 2, paragraph F to read as
follows:


“F.  In the event that any of the Vice President, Secretary,
Assistant Secretary or Treasurer be removed from or
resign the office or become incapacitated to perform the
duties of the office, the Executive Committee shall
appoint someone to perform that officer’s duties.”


Proposed POPA Amendments
(continued from page 1)


Discuss Patents Issues for the
New Administration at


THE POPA ANNUAL MEETING
December 4, 12-1 p.m.


Madison Auditorium


PLUS an update on collective bargain -
ing agreement negotiations and other
association news.


1-3 p.m. Retirement reception for
outgoing POPA Vice President Larry
Oresky — all welcome.
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If you ever question the value of the protections you
receive from your POPA representation, consider the
following case of a USPTO employee not covered by the
POPA contract.


An administrative coordinator in the Global Intellectual
Property Academy (GIPA), who had always met or
exceeded expectations in job performance, had an
altercation with a contracted GIPA worker. The contractor
testified that the employee shoved first; the employee
testified the contractor pushed first. The employee received
a Notice of Proposed 14-day Suspension for improper
conduct from her first-line supervisor.


The employee filed a grievance according to the
USPTO administrative grievance system (AGS), which
pertains to all agency employees not covered by a union
contract. (POPA bargaining unit employees follow the
procedures of the POPA-negotiated grievance procedure.)
As part of the AGS grievance, the employee submitted
statements from two other neutral employees—who had no
personal relationship with the grievant—who had exper i -
enced similar hostility from the contractor on separate
occasions. The grievance also called into doubt the testimony
of a witness who had weeks in which to confer with the
contractor prior to giving testimony to USPTO
management.


Crucial Differences for Bargaining Unit Employees
The next steps in the administrative grievance system


most sharply show how it differs from the POPA negotiated
grievance procedure. In the AGS:


■ USPTO Human Resources forwards the grievance to an
internal USPTO deciding official. In this example case, the
deciding official was the USPTO office director.
■ The USPTO deciding official may designate an individual
to make recommendations concerning the disposition of the
grievance. In this case, the office director assigned the
employee’s second-line supervisor to review the case.
■ The USPTO deciding official or designee conducts
whatever fact-finding he or she deems necessary.
■ The USPTO deciding official evaluates all evidence in the
grievance file and issues a written decision within 90
calendar days insofar as practicable.
■ The USPTO deciding official’s decision on the grievance is
final and not subject to further review. In this case, the
deciding official’s designee recommended a five-day
suspension, which the official upheld and the employee
obeyed, losing several days of pay.


The AGS has no provision for consideration of a
grievance by an independent, impartial third party such as
an arbitrator—only a management-appointed, agency
official reviews the case. The right to bring a grievance to an
impartial, third-party arbitrator is only accorded, under


POPA Negotiated Grievance Procedure Protects Good Employees
from Bad Practices


CORRECTION
The September 2008 POPA News article entitled,


“New POPA Election Process for Changing Patents
Workforce,” should have stated correctly that
teleworking employees living in other states more often
travel to the headquarters office over the last weekend of
a biweek (from Saturday to count Monday) to capture
most efficiently the one-hour per week on-site work
requirement.


POPA regrets any confusion.


federal labor law, to an exclusive bargaining representative
or union, such as POPA, and to the federal agency.


Only an adverse action of more than a 14-day
suspension, a demotion, or a removal of a non-bargaining
unit employee may be appealed to the Merit Systems
Protection Board, which can refuse to hear the case. Non-
bargaining unit employees may also file cases alleging
discrimination to the Equal Employment Opportunity
Commission.


Federal labor law requires a union-negotiated grievance
procedure containing provisions allowing third-party,
impartial arbitration to be a part of every federal collective
bargaining agreement. Deciding whether to take a case
before an arbitrator is the right of the union and the agency,
not the individual bargaining-unit member’s right, again
according to law.


POPA weighs every grievance arbitration decision very
seriously. The POPA Executive Committee votes on whether
or not to arbitrate a grievance. The costs to POPA to pursue
arbitration generally range from $3,000 to $15,000 per
arbitration—major grievances, such as the flat-goal
grievance or Millennium Agreement pay grievance, cost
many times that, primarily for outside legal counsel.  


Employee Protections Prompt Agency Prudence
The simple possibility that an impartial third party can


decide a POPA-filed grievance often motivates the USPTO
to act more mindfully. Agency officials may be more likely
to review, moderate or reverse the actions of their own
managers because they realize that their personnel actions
may not stand up to labor law standards applied by
independent arbitrators.


Employees not covered by union contracts—either
employees designated as exempt by an agency or employees
in agencies without union representation—have no
opportunity for impartial review when charged with an
infraction, as this GIPA employee’s example illustrates.


When bad things happen to good employees, union
protections help them receive fair consideration.
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List of Candidates 
(in no particular order)
President
Robert D. Budens* 1600


Vice President
Howard J. Locker 1600


Secretary
Kathleen Duda 1700


Assistant Secretary
Pamela Schwartz* 1700


Treasurer
Randy Myers* 2600


Chemical Area Delegates
(1600, 1700)
Gerald R. Ewoldt* 1600
Adrienne Johnstone* 1700
Jennifer Graser* 1600
Patricia Duffy* 1600
Kathleen Duda* 1700
Amy Lewis* 1600
Christine Saoud* 1600
Ileana Popa* 1600
Geraldina Vixconti* 1700


* Denotes an Incumbent


Electrical Area Delegates
(2100, 2400, 2600, 2800)
Julie Anne Watko* 2600
Vincent Boccio* 2100
Dionne Harvey Pendleton* 


2600
Jasmine Clark 2800
Jeff Swearingen* 2400
Albert Gagliardi* 3900
Scott J. Sugarman* 2800
Kim Lockett* 2800
Azizul Choudhury* 2400
Phylesha L. Dabney 2600
Howard Weiss* 2800
Adnan Mirza* 2400


Mechanical Area and Business
Methods Delegates (3600, 3700)
Vinh T. Luong* 3600
David O. Reip* 3900
Ella Colbert* 3600
David Shay* 3700


Design & Other Areas
Delegates
Melanie H. Tung* 2900
Debra Brittingham PCT
George Kirschbaum* 2900
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Patent Office Professional Association
Letters from readers are welcome. Address to:


The Editor, Patent Office Professional Association,
P.O. Box 25287, Alexandria, VA 22313


Officers
Robert D. Budens, President, (571) 272-0897


Lawrence J. Oresky
Vice President/Director of Grievances, (571) 272-6930


Howard Locker, Secretary/
Director of Adverse Action Challenges, (571) 272-0980


Pamela R. Schwartz, Assistant Secretary/
Director of Unfair Labor Practices, (571) 272-1528


Randy Myers, Treasurer, (571) 272-7526


Visit us on the Web at http://www.popa.org


© 2008 Patent Office Professional Association


elected while a write-in for an Area Delegate must receive at
least 5 votes to be elected.


j.  Ballots marked with more than the maximum number of votes
permitted will not be counted.


k. While candidates are permitted to have an observer present at
the voting station during the election, no person including
candidates will be permitted to interfere with the voting
process at the voting station.


3. Persons who cannot produce their official I.D. card should check
with the Election Chairperson. Persons who are not dues-paid
POPA members may join, pay their dues, and vote in this
election, provided they submit their dues deduction form
personally to one of the above election officials.


4. Members are permitted to run both as an Area Delegate and as
an Officer; however, they may be elected to only one position. If
elected as an Officer, the member’s name will automatically be
removed from the list of Area Delegates.


5. In the event of a tie vote in any race, a run-off election will be
held under the following guidelines:
a. The membership list will be closed, i.e., no new members will


be permitted to join and vote in the run-off.
b. Ballots will be prepared and distributed to the affected area,


the election will be held and the ballots counted.
c. In the event of another tie vote, the candidates will be notified


of same. Candidates will be asked if any wish to withdraw to
resolve the contest. Failing this, the run-off will be decided by
a coin flip.


6. The candidates for Officers and Area Delegates will appear on
the ballots in the order listed on this page (asterisk denotes an
incumbent).


7. No campaigning or campaign literature will be permitted within
50 feet of any polling room.


8. The Association shall only give out the name, address and area
designation of members to candidates who have submitted valid
nominating petitions.


9. No absentee ballots are permitted.
For more information, contact the 2008 Election Committee:


Don Walsh, Chairman, 703-229-5173 
Nahid Amiri, KNX-2C21, 2-8113 Trang Tran, KNX-6B09, 2-7358
Emily Lloyd, RND-7A20, 2-2951 Michael Araj, RND-6D20, 2-5963
Ron Pompey, JEF-7D51, 2-1680     Kaveh Kianni, JEF-4C09, 2-2417
Mark Osele, REM-7D19, 2-1235 Celia Murphy, REM-5D31, 2-2654
David Fox, REM-2C09, 2-0795


POPA 2008 Election Nov. 20, 21 and 24


Election of Officers and Area Delegates will be from 9 a.m. to 4
p.m. on Nov. 20, 21 and 24, 2008, at the POPA Union Office, Ran -
dolph Building, Room 1D61 (to the right behind guard station).


1. Only members in good standing may vote. This means you must
have paid your FY2008 dues or currently be on the payroll
deduction program. (Non-dues-paid members see Note 3 below.)


2. Voting procedures will be as follows:
a. Members are to proceed to the voting station.
b. The voting station will be managed by contracted temporary


workers and Election Committee members.
c. Members should present I.D. card (building pass) and tell


attendant their name and voting area.
d. The attendant will then verify member’s I.D. and voting


area by comparing to a members listing by voting area,
check off the name from the list and give the member a
ballot. The attendant will also check the mailing address for
accuracy, and make note of any corrections to be made.


e. The ballot will then be marked at a voting table, folded, and
placed in a ballot box. The ballot will not be signed or
otherwise identified by the voting member.


f.  Ballots cannot be removed from the voting area (except by
Election Committee members for the purpose of collecting
and counting ballots).


g. All dues-paid members may vote for Officers.
h. Members may vote for Area Delegates only in their area of


representation, e.g., Chemical members vote for Chemical
Area Delegates, etc. Member may submit a blank ballot, vote
for only one Area Delegate, or vote for as many Area
Delegates as desired up to a maximum of 9 Chemical Area
Delegates; 13 Electrical Area Delegates; 6 Mechanical &
Business Area Delegates; 2 Designs & Other Areas.


i.  Write-in candidates are permitted; however, a write-in
candidate for an Officer must receive at least 15 votes to be


POPA 2008 Election Guidelines


37693 POPA_4PG:POPA May06  11/10/08  9:56 AM  Page 4







Vice President Lawrence J. Oresky Retires
NOVEMBER 2008


POPA Vice President Larry Oresky announced that he
will retire at the end of December 2008. Larry’s era at
POPA saw gains in labor rights and employee benefits


for our bargaining unit members not often equaled by large
national federal labor unions. You can probably count on
one hand the federal unions that have negotiated healthy
monetary awards for their bargaining unit members over
the years. Larry actively arbitrated to enforce the labor
rights and benefits POPA has won. 


Larry helped POPA negotiate and secure the Special
Achievement Award and Gainsharing Award for patent
professionals. More importantly Larry has steadfastly


enforced the POPA gains in benefits and pay via arbitration
under the negotiated grievance procedure he assisted in
authoring in 1984.


Many commissioners and directors have come and gone
but Larry remained a constant on the labor relations front.
Schuyler, Gottschalk, Parker, Dann, Banner, Diamond,
Mossinghoff, Quigg, Manbeck, Comer, Lehman, Dickinson,
and Rogan have come and gone. Dudas will soon be leaving
along with Larry. But through them all, Larry remained as
the resolute “enforcer” to guarantee employee rights under
the POPA contract and the many POPA agreements.


From Illinois to Washington, D.C.
Larry was born, raised and educated in Chicago, Ill.


Higher education took him to the University of Illinois at
Champagne/Urbana where he earned a BS and MS in
Aeronautical Engineering. In June 1970, the need to
support his wife, Marsha, and future family brought Larry to
Washington, D.C., to work at the U.S. Patent Office
(“Trademark” was not yet part of the agency’s name).


From Waste Management to POPA Vice President
Larry reported to work as a junior examiner at the


Patent Office headquarters in Crystal City, Va. The USPTO
evaluated his educational background in aeronautical
engineering and, in its infinite wisdom, assigned him to
Group 310 to examine garbage truck applications. Even
though garbage trucks weren’t very aerodynamic, Larry
learned much more than he ever dreamed about refuse
moving and waste disposal apparatus.


Larry came from a family background of union
affiliation, as Larry’s father was a proud union member in
Chicago. Larry almost immediately joined the Patent Office
Professional Association and was elected to the POPA
Executive Committee in 1971. One of his early assignments
was to be editor of the POPA newsletter. Larry then
worked his way up to secretary and joined forces with his
friend, then POPA President Ron Stern, to run for vice
president in 1983. As POPA vice president, Larry has
served USPTO patent professionals faithfully and
successfully for 25 years. He even stepped up and served as
POPA presi dent for two weeks in 2006 during the
transition from retiring President Ron Stern to current
President Robert Budens.


EXTRA


➔


POPA Vice President and Director of Grievances Larry Oresky’s
Final Badge-Out


Ready for Anything – POPA Vice President Lawrence J.
Oresky, in earlier days.
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Handling Over 36 Years of USPTO Labor Relations 
Not long after becoming vice president, Larry was also


appointed as POPA director of grievances and will retire
from the same position. Larry’s specialty became taking
grievances to arbitration.


While the rest of the large national federal unions have
thousands and thousands of members and multimillion
dollar litigation funds, Larry has prevailed in numerous
arbitrations for individuals and the whole bargaining unit
with far fewer resources. This includes a multimillion dollar
settlement in back pay for employees who were not
properly paid overtime by the agency.


Larry did this all and went toe to toe with management
lawyers time after time without the benefit of a law degree.
What Larry possessed instead was a highly motivating sense
of fairness and justice for POPA bargaining unit members. 


Litigator Extraordinaire – the Multimillion-Dollar Man
Larry quickly became known as the Perry Mason of the


POPA organization. Larry may have been short of formal
legal training but he prepared, prepared, prepared for
litigation and came up with good evidence for his cases.


Larry has saved the careers of many bargaining unit
members, including some who went on to become USPTO
managers and who would have never made it that far but
for Larry’s dedicated and tenacious intervention. Along the
way, Larry won substantial back pay for many, earning
millions for bargaining unit members, individually and
collectively.


A Hard-nosed Negotiator
During the POPA Collective Bargaining Agreement


negotiations in the mid-1980s, the USPTO charged POPA
representatives with examining time during impasse
proceedings and arbitration. Larry was one of a handful of


POPA representatives who carried on despite the time
charges and he lost a within-grade increase as a result. Larry
was willing to sacrifice salary and promotion so his fellow
examiners could receive better workplace rights and benefits.


Several years later Larry won back the within-grade
pay with interest in addition to pay, leave and time for his
other union negotiators.


A Grievance Procedure and Arbitration Pit Bull
Larry has long been a proponent of taking the USPTO


to arbitration when he saw agency injustice or
discrimination. Larry became the advocate all bargaining
unit members wanted in their corner when confronted,
mistreated, or fired by management.  


Training Union Reps and USPTO Managers
Larry is a firm believer in training, for patent


professionals and for union representatives. Larry was an
effective trainer for new and old POPA representatives
alike. Larry provided internal training for POPA
representatives, often tossing candy bar rewards across the
room to people who gave correct answers to his questions.
He also provided external training through affiliation with
the Society of Federal Labor and Employee Relations
Professionals and participation in their training seminars
and through the Federal Labor Relations Authority training
programs. Many POPA graduates of these programs have
gone on to USPTO managerial positions, hopefully
becoming better managers because of Larry’s help. 


Larry, Thanks for Everything You
Have Done for Patent Professionals,
POPA and the U.S. Patent System


Good Luck and Good Health 
in Retirement


From Your Fellow POPA Officers
and Representatives


Larry meets with Rep. Duncan Hunter (R-Calif.)


As POPA director of grievances, Larry briefed POPA
members on current arbitrations, as he did during the
2007 POPA Annual Meeting.
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Negotiations Update: Standing Firm for Employees


February 2008 Vol. 08 No. 1


At presstime, the period for bilateral negotiations on
the POPA-USPTO collective bargaining agreement is nearly
over, but the parties remain divided on many issues crucial
to patent professionals.


If issues remain at the end of bilateral negotiations,
during which union and agency reps work side by side to
agree on contract terms, the parties enter mediation, which
could continue for an unspecified length of time.


POPA is standing firm on several issues that patent
professionals have said are of vital importance.


Reasonable Telework. Current agreements between the
USPTO and POPA enable examiners to telework one day
per week for up to 10 hours or to enter the hoteling
program, whereby they give up their agency office and work
from home, but are required to report to USPTO’s
Alexandria headquarters at least one hour per week. POPA
originally proposed a contract change to allow examiners to
keep their offices and telework one, two or three days per
week. The agency only offered one telework day per week
for up to 12 hours. When the agency rejected POPA’s
proposal, the union offered a compromise of 24 hours of
telework, taken in any intervals, over an employee’s bi-week.


(continued on page 2)


www.popa.org


A Seat at the Table
Dear Patent Professionals,


Your professional integrity and ability to represent the
U.S. government in protecting the intellectual property in ter -
ests of America’s inventors, its industries and its people have
been on the minds of leaders in Congress in recent weeks. 


POPA has been quite busy in the new year meeting with
members and staff of the U.S. Senate. We have been sharing
with them patent examiners’ concerns that the pending patent
reform legislation will weaken, not strengthen, the U.S. patent
system. We are telling them that the best way to improve
patent quality and reduce pendency is for Congress to provide
you with the time and resources you need to do the job right
the first time.


We have joined with over 650 other unions, industries and
associations in raising concerns about the Patent Reform Act
of 2007 (S. 1145) and urging the Senate to insure that any
patent reform legislation truly strengthens the U.S. patent
system and has a consensus of all stakeholders, including
USPTO patent professionals.


These lawmakers—along with leaders from corporations
such as Caterpillar, Eli Lilly and Cummins-Allison and
organiza tions such as the National Association of
Manufacturers, the Innovation Alliance, and the International
Federation of Professional and Technical Engineers—listened
with respect and appreciation to your concerns for the patent
system’s future. They heard, and virtually all agreed, that the
prior art search belongs in the hands of qualified U.S. patent
exam in ers—not effectively outsourced to patent applicants
with the Applicant Quality Submission. They understood that
limiting damages and instituting post-grant oppositions would
make it easier to undermine patents and encourage
infringement. They shared your concerns that patent reform
done wrong would open America’s doors to unfair foreign
competition and offshore more American jobs. And they now
know that part of improving the patent system is to retain
experienced, highly skilled patent examiners and provide you
with sufficient time and resources to do the best job possible.


POPA’s participation in these diverse coalitions has
opened many doors and made many new friends for
examiners. Through POPA, you’ve gotten a seat at the table
and your voice is being heard. If you’re a dues-paying POPA
member, thank you for your support and the resources to
make these efforts possible. If you haven’t yet joined, please
consider signing up to ensure that your association can
continue to succeed for U.S. patent professionals—go to
www.popa.org and click on “Join POPA.”


Thank you,


Robert D. Budens, POPA President


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


POPA Delegate Julie Anne Watko discussed 
contract negotiations issues at the POPA Annual
Meeting in December. See story on page 4.
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For most people in any profession, a 12-hour day is
difficult. When POPA has offered counter-proposals, the
agency’s response has been, “We don’t want to offer
employees more flexibility in telework because we want to
encourage them to hotel.” Many employees, however, have
told POPA that hoteling simply is not an option, while
teleworking for two days per week would cut their
commuting headaches, make them more efficient and enable
them to work the bulk of their time on campus.


Timely Work Review and Return. POPA proposed that
the USPTO commit to reviewing the work of junior
examiners promptly so examiners can receive credit for
their work that is complete or substantially complete. The
agency refused.


The USPTO says that junior examiners are responsible
for ensuring that their work is turned in with enough time
for review and corrections if the examiners want credit for
the work.


The USPTO, however, rejected any POPA proposal to
limit the time supervisors can take to review the work so
that examiners could know they will get proper credit for
their work in any given bi-week.


Some supervisors have taken six weeks to review


examiners’ work. Many employees turn in work early, giving
their supervisor a full week to review the work, yet the
supervisor won’t return it for corrections until “count
Monday,” the day it’s due for credit. To non-examiners this
may seem like no big deal, but when an examiner’s
production and/or workflow rating is negatively affected by
such supervisor disregard, the employee may lose important
career benefits such as promotions, flexible work schedules
or telework. In many cases, the examiner’s job will be in
jeopardy.


Fair and Equitable Treatment. The USPTO will not
agree to offer all patent examiners fair and equitable
treatment. The agency maintains that it meets the letter of
the law as long as each supervisor treats all of his or her own
employees fairly and equitably. This may sound fine, but
consider this USPTO example of fair and equitable
treatment:


Employee A in Art Unit A yells obscenities at
Supervisor A and receives a written reprimand as
discipline.


Employee B in Art Unit B yells obscenities at
Supervisor B and receives a four-day suspension
without pay as discipline.


The USPTO wants to create 450-500 different USPTO
discipline policies, one for each art unit. Employees may feel
they currently have a good supervisor and do not have to be
concerned about disciplinary issues but, as often happens at
the USPTO, they could be transferred or reorganized into a
different art unit with a different supervisor. They will have
no guarantees of what to expect and could be fair game for
any kind of disciplinary treatment.


USPTO managers have actually stated at the bargaining
table that they cannot agree to agency-wide fair and
equitable treatment because all 450-500 supervisors cannot
be expected to make consistent decisions. However, the
USPTO expects all of its nearly 6,000 patent examiners to
apply the patent laws consistently and adhere to agency
rules for performance and conduct consistently or face
performance or disciplinary action. The agency should apply
the same standards for consistency to its supervisors that it
requires of its examiners.


Office Space. In 1999, prior to completion of the Carlyle
campus, the USPTO agreed to provide private offices for all
employees GS-13 and above. By doing so, the agency
acknowledged that patent examination—especially in our
production-driven environment—requires intense focus and
concentration. Today, however, the USPTO refuses to agree
to private offices for any examiners. In fact, it will not agree
to provide offices as opposed to cubicles, bullpens or other
arrangements. Some senior examiners have said that such
office space terms would be enough incentive for them to
take early retirement.


POPA will outline more negotiations issues in upcoming
newsletter issues. For more information, go to
www.popa.org.
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Negotiations Update
(continued from page 1)


In Memoriam: 
Richard J. Scanlan III


Richard J. Scanlan III, 84, a retired patent examiner,
patent agent, and former POPA president, died Dec. 31 of
heart disease at his home in Lake Ridge. 


Scanlan worked for the USPTO from 1960 until he
retired in 1987. He served as POPA president for several
years in the late ’60s and early ’70s. His assignments in -
cluded details to the State Department, where he assisted
in negotiations for the Patent Cooperation Treaty.


He was born in Detroit and enlisted in the Army Air
Forces at the start of World War II. He trained as a pilot
in Texas and flew B-25s and B-29s. He also drew illustra -
tions and cartoons for the Army Air Forces yearbook.
Scanlan graduated from the Detroit Institute of Tech -
nology and Michigan College of Mining and Technology.
He attended two years of law school at George
Washington University. 


He was a technical service representative and engin -
eering instructor at Hudson Motor Car Co. in New York
at the end of the 1940s and at American Motors in Alex -
an dria through much of the 1950s. The job enabled him to
work as a troubleshooter for the limousines used during
the inauguration ceremonies for President Eisenhower. 


Scanlan was a member of the Society of Automotive
Engineers and the American Society of Mechanical
Engineers. He also was a life member of the Delta Theta
Phi law fraternity.
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At its December Annual Meeting, POPA recognized
sev eral members and other supporters for their ex em plary
service in 2007 to the association and the patent system.


Dr. Kathleen Duda – Distinguished Service Award.
Duda, a Technology Center 1700 examiner and long-time
Chemical Area delegate for POPA, received the award in
appreciation for her technical and legal expertise in
representing her fellow professionals in family-friendly
programs and negotiations.


Dr. Gerald Ewoldt – Grievance Director’s Award.
Ewoldt, a Technology Center 1600 examiner, was given the
award in appreciation for his achievements in representing
his fellow professionals in grievances and investigations.


Lawrence Oresky – Ronald J. Stern Outstanding
Service Award. As a POPA Executive Committee member
from the Mechanical area (currently Technology Center
3600) since 1971 and POPA vice president for 25 years,
Oresky was recognized with appreciation for his
achievements in successfully representing his fellow
professionals in grievances, arbitrations and negotiations.


Dr. Christine Saoud – Special Service Award. A
Technology Center 1600 examiner, Saoud was given the
award in appreciation for her enthusiasm, dedication and
volunteer spirit in representing her fellow professionals and
fostering effective communications among professionals.


Helen Delich Bentley and Ronald J. Stern – Defender
of the Patent System Awards. Bentley, former
congresswoman from Maryland and strong supporter of the
patent system, serves as POPA’s emissary to Congress. Stern,
former POPA president, continues to provide valuable
advice to POPA officials on the many issues facing the
union and the patent system. This award, POPA’s highest, is
given with sincere appreciation for invaluable service not
only to POPA, but in defense and promotion of the U.S.
patent system.


Adrienne Johnstone – Special Service Award. A
Chemical Area POPA delegate and examiner in Technology
Center 1700, Johnstone accepted the award given in
appreciation for her expertise, dedication and volunteer
spirit in representing her fellow professionals in furthering
effective patent examining procedures.


Susan Holliday – Outstanding Service Award. The
award was given in appreciation for Holliday’s ten years of
dedicated service in fostering effective communications
among patent professionals and the public as writer for the
POPA newsletter.
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POPA Awards Outstanding Service


Adrienne Johnstone accepts the Special Service Award from
POPA President Robert Budens.


Dr. Gerald Ewoldt receives the Grievance Director’s Award
from POPA Vice President and Grievance Director
Lawrence Oresky. Nothing Special about Poor Pay


Increase for Examiners
While the federal General Schedule 2008 pay


increase, including locality pay, for the Washington/ Balt -
imore area is 4.49 percent, the 2008 special pay rate
increase for patent examiners is only 2.5 percent—so far.
That is because the locality portion of the annual pay
raise is not automatically applied to special pay rates.


POPA leaders met with Commissioner for Patents
John Doll and Deputy Commissioner for Patent
Operations Peggy Focarino in late January and discussed
the needed make-up pay raise. The USPTO is responsible
for requesting from the Office of Personnel Management
a special pay rate increase to offset the pay erosion from
not receiving locality pay for 2007 and 2008.


When POPA asked, Doll and Focarino responded
that the request was completed and is sitting on USPTO
Director Jon Dudas’s desk for approval. They said they
didn’t know whether it included both the 2007 and 2008
pay raises.


POPA will persevere in advocating for a special pay
rate increase to compensate for the lacking 2007 and 2008
locality pay.
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The overarching theme of the December POPA Annual
Meeting was clear: When patent professionals take pride in
their work and speak up—individually and together with
their colleagues—to improve their workplace and the
integrity of the patent system, then the administration,
Congress and the wider patent community listen.


“Your message—‘Fix the problems with the patent
system’—is going all over Capitol Hill,” said POPA
President Robert Budens in his address to hundreds of
patent professionals at the December meeting. “Your voice
is being heard.”


In addition to POPA’s work with Congress, Budens
cited the news media coverage POPA’s efforts received in
2007. When the association joined with patent examiners
from Europe and Canada to call for more examination time
per case to produce consistently high-quality patents, the
resulting press reporting “brought pressure to bear” on the
patent agencies worldwide, noted Budens.


To continue and expand their effectiveness as a partner
in the USPTO workplace, patent professionals need to let
the agency know what we stand for, said Budens.


“When [Commissioner for Patents] John Doll says at a
town hall meeting that he wants to hear from you, take him
at his word and tell him,” said Budens. If you don’t feel
comfortable communicating directly with agency
management, e-mail your thoughts to POPA, which will
carry your message forward.


“And stand up and be counted as a dues-paying
member of POPA,” added Budens. For dues of only 35 cents
a day, you can give your workplace representative the
resources to stand up for your rights through litigation and
arbitration, on the Hill, in the news media, and at the
negotiations table.


Your Role in Negotiations
POPA Delegate Julie Anne Watko, who is a member of


POPA’s contract negotiations team, told the assembled
patent professionals to review the USPTO’s contract
proposals (available at www.popa.org). “Find the one
proposal that makes you the maddest, the one proposal that
makes you the saddest, the one proposal that makes you
afraid, the one proposal that will make you send your
resume out,” said Watko. Then tell USPTO management
that these working conditions “are intolerable and will drive
away the employees that they want and need to keep.”


While the agency may respond that its proposals are all
part of the give-and-take of negotiations, “The way to
change management’s unreasonable position is not to trade
away what you love about working here,” noted Watko, it’s
“to get their own people, your supervisors and their bosses,
talking about how attrition will increase if the agency
succeeds in increasing its firing power this much, despite the
Government Accountability Office’s assertion that the
agency must keep examiners. Let’s change management’s
thinking from within.”


Protecting Employees’ Rights
POPA Grievance Director Larry Oresky and POPA


Secretary Howard Locker reviewed several ways the
association in 2007 protected employees from unfair
USPTO actions. Locker pointed out that under the current
POPA-USPTO contract, if employees receive an adverse
agency action, 1) you cannot be summarily fired due to a
POPA-USPTO negotiated process that must be followed,
and 2) you can represent yourself, hire a lawyer, or come to
POPA at no cost for advice and possible representation.


POPA had much success on employees’ behalf before
deciding officials—and the agency’s culpability for many of
the adverse actions hasn’t been lost on officials. “POPA is
trying to achieve systemic change,” said Locker, to hold the
supervisor and managers, in addition to the employee,
accountable for the perceived failure. “That the tenth floor
[the offices of top USPTO officials] is often listening and
looking into the situation is a good thing,” said Locker.
POPA’s successes have resulted in the agency’s willingness
“to discuss and take actions less than removal of employees.”


The down side is that all of these gains and employees’
due-process rights when facing an adverse action could
disappear if the USPTO gets its way in contract
negotiations. The agency refuses to state that it will treat all
employees “fairly and equitably,” which effectively will take
away most of employees’ ability to challenge unfair actions
by their supervisors. [See Negotiations Update article, page
2.] Locker suggested that employees use this point and
others like it to “question authority and get answers to your
questions.”


Letters to POPA
Q. I heard in a town-hall meeting (from John Doll) that the
PTO is in the process of obtaining signing bonuses for those
who did not receive them. What is the status of that?
A. POPA has heard much the same from other employees.
We’re sorry to say that this may just be a lot of hot air.
We’re not aware of a mechanism to retroactively pay
employees a signing bonus that was put in place after they
were hired.


For examiners in this Catch-22 situation, POPA
suggested that the USPTO pay them retention bonuses
instead, as these employees are likely to leave the USPTO
because they didn’t receive the signing bonus. The USPTO
chose not to use this mechanism and quite a bit of time has
elapsed since those employees were adversely impacted, so
please don’t hold your breath until the agency does
something this time. Three years from now, managers may
be making the same statement in hopes of retaining a few
more employees.


Lastly, POPA has no ongoing negotiations or
discussions concerning this matter, which would indicate
very little interest on the part of management.
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POPA Progress and Challenges Outlined at Annual Meeting
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Legislative Action


China and India Winners; 
USA Loser Again


Former Maryland Rep. Helen Delich Bentley, who
represents POPA to the U.S. Congress, wrote to members of
the Senate urging them to push back against the tide of
corporate lobbyists looking for quick patent system fixes and
to heed the interpretation of the pending Patent Reform Act
by foreign competitors. The essay, which follows, was later
printed in the Baltimore Examiner.


America’s patent system has met the enemy, and it is
the United States Congress.


That’s the word from China and India, where America’s
economic adversaries are whooping it up over congressional
patent reform.


Patent reform is a fashionable issue on the Hill. The
titans of American industry—technology firms and drug
makers—have mobilized armies of lobbyists, making the
Patent Reform Act one of the most heavily lobbied bills in
years.


And Congress, in dealing with a technical thicket of
arcane patent concepts and accompanying legalese, can’t see
the forest for the trees.


The starting point—the overarching purpose of any
national patent system—is the protection of intellectual
property rights, which rewards inventors whose innovations
drive economic development.


But even as America howls in protest as the jobs of
more U.S. workers wind up overseas, this pending legislation
fails to protect our IP from the prying eyes of the very same
nations that drive that job loss and threaten the economic
security of millions of American families—like China and
India.


The bill has already been approved by the U.S. House of
Representatives (H.R. 1908) and is moving through the
Senate (S. 1145), which is expected to bring it to the floor
early this year.


But the early reviews from our competitors overseas
can hardly inspire confidence that the reform package does
America any favors.


Quite the contrary: IP professionals in China and India
predict Congress will open a Pandora’s box of strategic
possibilities that foreign competitors will use to invalidate
and challenge the U.S. patent system, and reduce the value
of America’s intellectual capital.


Yes, Congress is about to throw open the henhouse
door. And the foxes are out there—waiting and watching
and licking their chops.


The 2007 Patent Reform Act “is friendlier to the
infringers than to the patentees,” according to Yongshun
Cheng, former senior judge and deputy director of the
Intellectual Property Division of Beijing High People’s
Court.
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“This bill will give the companies from developing
countries more freedom and flexibility to challenge the
relative U.S. patent for doing business in the U.S. and make
it less costly to infringe,” said Mr. Cheng, quoted in an article
appearing in the Nov. 7, 2007, issue of China Intellectual
Property News.


“We can see that the bill will weaken the right of
patentees greatly, increase their burden, and reduce the
remedies for infringement,” he said. “It is not bad news for
developing countries which have fewer patents. Many of the
Chinese companies are not patent owners in the U.S. market
and their products are often excluded from the market
because of patent infringement accusations.”


This comes on top of July 2007 remarks in The
Economic Times by D.G. Shaw, general secretary of the
Indian Pharmaceutical Alliance, who called the reform bill
“beneficial” to Indian companies.


It “will subject many existing U.S. patents to an
immediate threat of invalidation as it makes it easier to
show the obviousness of the invention,” said Shaw, referring
to the bill’s post-grant review provision.


Shaw declared that Indian firms will incorporate the
provision into their “patent strategy” to seize greater share
of the lucrative U.S. market, or “opt for the existing process
of litigation, or a mix of both” on a case-to-case basis.


The reforms “will give more flexibility and freedom for
adopting the appropriate patent challenge strategy” said
Anoop Narayanan of the Mumbai-based Majmudar & Co.
law firm.


What does Congress hope to achieve by patent reform?
Most critics point to the growing backlog of pending patent
applications—a.k.a. “pendency”—as the most urgent
problem confronting America’s patent system.


There’s a simple solution, according to the patent
examiners—the 5,000 or so frontline decision-makers who
make the calls on the validity of patent applications. All they
need is a little more time.


Thanks to the technology boom, examiners must
contend with greatly more complex applications. Yet
management has not adjusted its production goals in
[nearly] 40 years, forcing the majority of examiners to work
unpaid overtime just to keep up.


Among all federal employees, examiners have one of
the highest attrition rates. A 2007 GAO report identified
unrealistic and outdated production goals as the main
culprit.


As a former member of Congress, I know that
complicated legislation requires the art of compromise. But
we must never, ever compromise our nation’s economic
security.


There is already plenty of anger in America about jobs
being offshored. This legislation, if allowed to stand, will give
voters a good deal more to think about.


Since when does America need legislation that
enfeebles its economic endowment and arms its economic
aggressors?
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I’m retired military. I was an Air Force helicopter pilot,
then I worked for another federal agency and joined the
USPTO in 1996. I spent my first 10 years at the office in
Class 606 Surgery, specializing in the orthopedic surgery art,
which has a production expectancy of 16.3 hours per
disposal for a GS-12.


I started as a GS-9 and it didn’t take me long to realize
that you had to work like a dog to make the production ex -
pectancy. As I worked my way up from a GS-9 to a full sig na -
tory GS-14, I thought, “Why is it so hard to make the num -
bers?” You’re often working on your own time or on an nual
leave, especially at the ends of quarters and the fiscal year.


So I asked people who’d been around the office their
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Why I Joined POPA


“You Had to Work Like a Dog to
Make the Production”


Patent Office Professional Association
Letters from readers are welcome. Address to:


The Editor, Patent Office Professional Association,
P.O. Box 2745, Arlington, VA 22202 


Officers
Robert D. Budens, President, (571) 272-0897


Lawrence J. Oresky
Vice President/Director of Grievances, (571) 272-6930


Howard Locker, Secretary/
Director of Adverse Action Challenges, (571) 272-0980


Pamela R. Schwartz, Assistant Secretary/
Director of Unfair Labor Practices, (571) 272-1528


Randy Myers, Treasurer, (571) 272-7526


Visit us on the Web at http://www.popa.org


© 2008 Patent Office Professional Association


POPA Budget
2007-2008


The following report includes 2007 Association income
and expenditures through December 31, 2007 and the
2008 Association budget approved by the Executive
Committee.


Income 2007 Actual 2008 Budget
Dues $ 202,520.00 $ 202,800.00
Interest $     6,012.14 $     5,200.00
Other $   10,791.66 $     
Total Income $ 219,323.80 $ 208,000.00


Expenditures
Litigation, Lobbying $ 125,611.53 $ 125,000.00
Newsletter $   25,792.40 $   33,000.00
National Activities $     1,615.12 $     2,000.00
Training & Conferences $     4,585.75 $     6,000.00
Legal Info. Resources $     5,789.45 $     9,000.00
Elections* $                0 $     6,000.00
Administrative $   10,350.11 $   12,800.00
Membership Services $     3,264.63 $     5,000.00
Membership Meetings $     1,161.47 $     3,000.00
Capital Expenditures $                0 $     6,000.00
Total Expenditures $ 178,170.46 $ 207,800.00


Net to Reserve $   41,153.34 $ 200.00


* Election expenses are incurred only in even numbered years.


Notes:
National Activities: Membership dues for national organiza -


tions such as Public Employees Roundtable and Society of
Federal Employ ee and Labor Relations Professionals. 


Administrative: Includes expenses for accounting, secretarial,
postage, office supplies and equipment, insurance, miscellan e -
ous and bank fees. 


Membership Services: Membership incentives and participa -
tion in USPTO Community Day.


whole careers and found out the production expectancies
were established as rough guesses in the late ‘60s or early
’70s. The rough-guess numbers magically became hard
numbers, and were last adjusted upward an average of 1
hour per disposal in approximately 1975. What? The more I
asked about it the more unfair it seemed. Surgical proce -
dures and devices have gotten more complex in 33 years,
and the volume of patents and non-patent literature in the
art has exploded!


I thought, “I’m working for a management that thinks
this is fair and reasonable?” Instead of suffering in silence, I
joined POPA. For more than 30 years, POPA has been
fighting for more time per case. I became a [POPA] rep to
help other people. 


By becoming a dues-paying member of POPA you give
the organization the means to help more people—for
example, by taking more [employee grievance] cases to
arbitration. If you don’t pay dues, we may not have the
resources to financially back your case—and if you run into
trouble and end up being unfairly terminated, it can make
the difference in winning back your job.


—David Reip, Primary Examiner, 
Central Reexamination Unit; 


Mechanical Area POPA Delegate


“For more than 30 years,
POPA has been fighting
for more time per case.”
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