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A new year, a new administration and some new POPA
officials, but for USPTO patent professionals many things
remain the same.


Much as the nation looks forward with optimism
despite severe challenges, POPA holds hope for the future
and works hard in the present.


Patent professionals ended a year that saw its share of
positive workplace accomplishments by its professional
association and agency. POPA and USPTO representatives
worked together to usher in an improved Transit Subsidy
Program, giving employees an added incentive to go green.
The Non-Patents Telework and Part-time Agreements
expanded telework opportunities in the non-patents areas,
increased the availability of part-time schedules and
expanded telework for part-time and hoteling employees.
POPA and the USPTO collaborated on the First Action
Interview Pilot program in TC 2100, which they hope will
save examin ers time, improve applicant satisfaction and
forestall pre-exam interviews.


With persistent nudging from POPA, the USPTO
requested and received an increase in the special pay rate
for patent professionals, a move that became even more
important as gas prices rose and the stock market fell.


The agency finally heeded POPA’s concerns and, on its
own, ended the much-reviled practice of electronically
“badging out” to exit USPTO buildings. The move helped
restore a certain sense of professionalism to USPTO
employees.


www.popa.org


National-level Achievements
During the campaign to change the patent reform


legislation in Congress, which was damaging to the integrity
of patent examination, POPA realized it could accomplish
more by working with like-minded organizations. Your
union worked with a coalition of business and labor groups
to stimulate dialogue, redirect reform and focus the
congressional lens on fixing some of the problems within the
USPTO to improve the patent process. The result prevented
the potentially harmful bill from passing and linked POPA
to some powerful new allies.


After the presidential election, POPA discussed patent
examination issues with members of President Obama’s
transition team. POPA officers met with James Halpert, an
attorney and lobbyist (according to Government Executive
magazine), Arti Rai, a law professor in patent law and the
biopharmaceutical industry at Duke University, and Joyce
Ward, director of Program Support and Intellectual
Property for the National Inventor’s Hall of Fame
Foundation and a former USPTO trademark examiner.
They listened to patent employees’ concerns and said that
Mr. Obama is very interested in developing the USPTO as
an engine of economic recovery and in improving relations
between management and employees. POPA looks forward
to working with the new administration.     (cont. on page 2)


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


Collective Bargaining 
Agreement Update


IN MEMORIAM


Fayez Assaf
(See remembrance on page 2.)


While contract negotiations between POPA and the
USPTO continue, the parties have reached tentative
agreement on many concepts important to POPA
bargaining unit members 


Because negotiations entered the mediation stage in
March 2008 and are ongoing, none of the provisional
agreements will be enacted until the full contract is finalized,
except for the part-time and the telework programs for
employees outside of the patents area.


When the negotiations process will conclude is difficult
to predict. This is the first collective bargaining agreement in
more than 20 years and the parties have many topics to
cover.  


During mediation, the negotiators are under the
jurisdiction of a federal mediator who will decide when they
have reached an impasse in negotiations. At that point, he 


(continued on page 2) 







Looking Forward
As we move into a new era, POPA’s priorities for the


coming year include:
■ Gain more time for examination
■ Reach agreement with the USPTO on a term contract
■ Abolish the one-hour-per-week onsite requirement


for   full-time teleworkers (hoteling examiners)
■ Collaborate with Congress and the administration on


patent reform and telework issues
POPA will continue to fight for your rights and work to


make the USPTO a great place for all employees.
Employees can further these goals by participating in POPA
surveys and events and speaking your mind to USPTO
management when you have the opportunity at town hall
meetings and focus groups. And by joining POPA you
support the workplace organization that supports you.
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State of the Union
(continued from page 1)


will direct them to the Federal Service Impasses Panel
(FSIP) to resolve the impasse. The FSIP takes charge of any
disputed sections. Like a court of law, the FSIP sets the
timetable for actions.


After the FSIP renders a decision, POPA has to ratify
the agreement and the USPTO has the opportunity to
review it one more time to ensure that no provisions are
contrary to law. The length of time to complete all of these
steps is impossible to gauge, particularly because much of
the schedule is out of the negotiators’ control.


Areas of Tentative Agreement


Annual Leave
■ Same as current provisions; employees will request


annual leave as far in advance as necessary and reasonable;
no 3-day-advance requirement.


■ Approved leave can only be cancelled by the agency
due to operational exigencies; same as current provisions.


Compensatory Time
■ 400-hour yearly limit of regular comp time (includes


credit hours earned).
■ Part-time (prorated basis) and full-time employees


eligible, same as current.
■ Religious comp available when the employee states


that his/her personal religious beliefs require his/her
abstinence from work during certain periods of the workday
or work week. Same as current.


Credit Hours
■ Credit hours retained.


Non-Duty Time Technical Training
■ Up to $10,000 for tuition per fiscal year for “mission-


related” courses.
■ Up to $300 per class for required course materials.
■ Part-time employees may be eligible for a prorated


amount.


Overtime
■ Insofar as practicable, overtime will be on a voluntary


basis. Same as current.


Part-Time Schedules
■ This portion of the agreement in effect as of Oct 8,


2008.  See www.popa.org; click on Useful Info, then
Agreements, then Part-time. Includes limited part-time
telework opportunity.


Sick Leave
■ Same as current, medical certification may be


required after a 3-day absence.


Telework
■ Program for bargaining unit employees outside of the


patents area was implemented on Oct. 8, 2008. See
www.popa.org; click on Useful Info, then Agreements, then
Telework Program B.


■ Program for patents area includes: Full Time Telework
(similar to current hoteling) and Limited Telework (up to 24
hours in 3 days, with not more than 2 days of telework in the
same week. Once per bi-week, employees may work at
Carlyle and at the alternate work site on the same day).


Collective Bargaining Agreement
(continued from page 1)


In Memoriam
Fayez Assaf


POPA mourns the untimely passing of Fayez Assaf,
an examiner in Art Unit 2872 and one of POPA’s two
appointees to the Search and Information Resources
Administration (SIRA) Patent File Wrapper project.
The cause of his death is believed to be from an adverse
drug interaction.


Fayez was an easy-going colleague who worked
diligently to communicate POPA’s input to the SIRA
development teams. He loved life, his work, and helping
the people he worked with at the USPTO.


Fayez was born in Damascus, Syria, on April 2, 1961.
In 1981, he moved to the United States to attend
university. He received a BS in Electrical Engineering
from Northeastern University in 1986, a BS in Physics
from Central Connecticut State University in 1993 and a
MS in Physics from New Mexico State University in
1998. Following graduation, he came to work at the
USPTO in February 1999.


POPA extends sympathy to Fayez’s family and
friends. He will be missed by his USPTO coworkers.
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POPA members voted in November 2008 for their
representative delegates and officers and on amendments to
two POPA bylaws. 


The membership voted to change the election of
officers and area delegates from every two years in even-
numbered years to every three years. They also voted to
allow the Executive Committee to appoint an assistant
secretary in the event that the elected assistant secretary is
removed from office, resigns or is otherwise unable to
perform the duties of the office. The full text of the new
sections of the POPA Constitution are at www.popa.org. 


POPA Election Results EXECUTIVE COMMITTEE ROSTER


Telephone Art Unit Office
Union Office —— RND-1D61


OFFICERS
President
Robert D. Budens 571-272-0897 1648 REM-3A35


Vice President
Howard J. Locker 571-272-0980 1661 REM-2C81


Secretary
Dr. Kathleen Duda      571-272-1383 1795 REM-9A65


Assistant Secretary
Pamela R. Schwartz     571-272-1528 1794 REM-10C75


Treasurer
Randall P. Myers 571-272-7526 2614 KNOX-6B81


CHEMICAL AREA DELEGATES
Dr. Patricia Duffy 571-272-0855 1645 REM-3B0
Dr. G. R. Ewoldt 571-272-0843 1644 REM-3C83
Jennifer Graser 571-272-0858 1645 hoteling
Adrienne Johnstone    571-272-1218 1791 REM-7B19
Amy Lewis 571-272-9032 1614 REM -3D30
Ileana Popa 571-272-5546 1633 REM-2C83
Dr. Christine Saoud 571-272-0891 1647 REM-4E81
Geraldina Visconti 571-272-1334 1795 hoteling


ELECTRICAL AREA DELEGATES
Vincent Boccio 571-272-7373 2169 RND-10D39
Jasmine Clark 571-272-1726 2815 JEF-6D39
Azizul Choudhury 571-272-3909 2445 RND-10D69
Phylesha L. Dabney 571-272-7494 2614 KNOX-6D68
Albert Gagliardi 571-272-2436 3992 JEF-9A31
Kim Lockett 571-272-2067 2837 hoteling
Adnan Mirza 571-272-3885 2445 RND-4A89
Dionne Pendleton 571-272-7497 2627 KNOX-8B15
B. James Peikari 571-272-4185 3992 hoteling
Scott J. Sugarman 571-272-2340 2873 JEF-3D11
Jeff Swearingen 571-272-3921 2445 RND-4A69
Julie Anne Watko 571-272-7597 2627 KNOX-8A75
Howard Weiss 571-272-1720 2814 JEF-5A15


MECHANICAL AREA & BUSINESS METHODS 
DELEGATES
Ella Colbert 571-272-6741 3696 KNOX-4A21
David Fenstermacher  571-272-7102 3656 KNOX-3B07
Vinh Luong 571-272-7109 3656 KNOX-3C03
Craig Price 571-272-2712 3753 RND-10A75
David Reip 571-272-4702 3993 RND-6B81
David Shay 571-272-4773 3769 RND-7A75


DESIGNS AND OTHERS AREAS DELEGATES
George Kirschbaum    571-272-4232 2913 REM-5A70
Melanie H. Tung 571-272-2613 2911 REM-5B87


Why I Became a POPA Delegate 
From the time I began my USPTO employment in late


1982, I read the POPA News with interest, but had a hard
time believing that some of the bad things set forth therein
were really happening to patent examiners at the same
agency that had hired me and was taking good care of me. I
received lots of training by very fine primary examiners, and
my supervisor had the good sense to allow primary
examiners in the art—who knew the art and who liked to
work with people—to train me and the other newbies. With
this good and consistent training, I quickly came up to speed
as an examiner, received regular promotions and awards,
worked lots of paid overtime, and passed the full signatory
program.


Shortly after passing the sig program, however, the “bad
things” hit closer to home. A fellow member of my art unit
failed the full sig program based upon specious error calls by
the same manager who had passed me. I say specious
because I was asked to review these errors by POPA
because I worked in the same art. The supervisor and
director were unmoved by cogent arguments and facts. I
could not fathom why these managers, who had been so fair
with me, were being so unfair with my coworker, and
explained this to Don Walsh, our area POPA delegate at
that time. Don (who later became a supervisor himself),
took me to meet POPA President Ron Stern. I agreed to fill
a vacant Chemical area delegate position, in part to help on
the grievance POPA filed regarding my coworker’s sig
denial, and also to see just what went on in POPA. I’d see
for myself if the things that are printed in the POPA News
represent reality.


I found that indeed the POPA News conveys reality 100
percent of the time. This has been the case through the 16
years I’ve been a POPA delegate and officer. 


I encourage anyone who possesses facts that counter
information reported in POPA News to come forward with
specifics to any POPA representative or officer. The
newsletter will address inaccuracies to ensure that patent
professionals receive the verified information they need to
progress in their USPTO careers.


—Howard Locker, POPA Vice President 
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POPA Annual Awards
POPA members volunteer their time to serve their


fellow employees through association activity. With much
gratitude for their outstanding service, POPA recognized the
following individuals at the 2008 Annual Meeting held
December 4, 2008:


Larry Oresky (right) accepts one of his awards from POPA
President Robert Budens


Lawrence J. Oresky – Defender of the Patent System Award
and the Ronald J. Stern Outstanding Service Award. POPA’s
highest honor, the Defender of the Patent System Award, is
given with appreciation for invaluable service not only to
POPA, but in defense and promotion of the U.S. patent
system. Larry Oresky, who retired at the end of 2008, served
on the POPA Executive Committee since 1971 and as
POPA Vice President and Director of Grievances for more
than 25 years. He devoted his entire career to representing
his fellow employees, negotiating for their rights and
benefits and upholding the integrity and professionalism of
the U.S. patent system.


In addition, Larry was also recognized with the Ronald
J. Stern Outstanding Service Award for his many
achievements in successfully representing his fellow
professionals in grievances, arbitrations and negotiations.


Vinh Luong – Outstanding Service Award. Vinh Luong has
been at the forefront of POPA’s efforts to fight
discrimination at the USPTO by using his technical and
legal training and expertise in representing his fellow patent
professionals in equal employment opportunity and
reasonable accommodation matters.


In addition, Vinh was also honored by David Fox,
representing Lambda PTO, for his work in defending
USPTO employees against discrimination based on sexual
orientation and gender identity. POPA is honored and
grateful to see another USPTO organization recognize the
efforts of one of our POPA representatives. 


Ella Colbert – Distinguished Service Award. Ella Colbert,
who works closely with Vinh Luong, provided her technical
and legal expertise to represent her fellow patent
professionals in equal employment opportunity and
reasonable accommodation matters.


Vinh Luong (right) is honored with the Outstanding Service Award
by POPA President Robert Budens.


Lambda PTO representative David Fox (right) presented an award 
to Vinh Luong for his work on the organization’s behalf.







Don Walsh – Voluntary Service Award. Due to Don Walsh’s
enthusiasm, dedication and volunteer spirit, the 2008 POPA
elections proceeded smoothly and professionally.


POPA extends its heartfelt thanks and congratulations
to all its 2008 award recipients.
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Got Game?
Do you know what it takes to get partial or full


signatory authority? If you do, then you’ve definitely got
game. But I didn’t.


I knew that I had to exceed the quantity standard
required by my General Schedule level and the quality
standard required by my technology center. To prepare for
the program, I read over and over again the signatory
program explanation in the USPTO memorandum posted
on the POPA Web site at www.popa.org/pdf/misc/sig-
main.pdf. After a third reading, I understood the general
process, including the minimum examining time, the number
of cases being reviewed, and how work flow figures into the
process. I thought, “I’ve got game.” Was I ever wrong!


The memo only details the general outline of the
process. A whole bunch of other rules also apply. It’s like
buying a car or signing up for a loan without reading the
fine print. The fine print is in your performance appraisal
plan (PAP), which outlines how errors are classified and
categorized. The partial signatory program has two classes of
errors, Patent Examining Functions (PEF) and Action
Taking. The full signatory program has three classes of
errors: Patent Examining Functions, Action Taking and
Patentabilty Determination.


Then there’s categorization. Did you know that PEF
errors are also categorized into two categories: those
detailed in your PAP as items 1(b), 2-7 and 11; and items
1(a), 8-10 and 12-14. Categorization is the allocation of
errors under the proper group of patent examination
functions. 


“How did I learn about categorization? 
From POPA.”


I had no clue about categorization. I mentioned the
concept to some supervisors and they also were unaware of
it. Others admitted that they’d heard about it, but were
unaware of its use.


How did I learn about categorization? From POPA.
POPA knows the rules of the game. I reached out to


POPA for direction and guidance when I didn’t know where
else to turn. My POPA representative immediately went to
bat for me with my supervisor and director and established
the case for my passing the program.


After such an educational process, I can now say I’ve
got game. I know I can rely on POPA for guidance and
direction and I encourage you to do the same. When you
need a consult, visit your POPA representative for a fresh
perspective. And join POPA to give your association the
resources it needs to continue to protect our rights.


—Primary Examiner, name withheld on request


Ella Colbert receives her Distinguished Service Award from POPA
President Robert Budens


Don Walsh (right) accepts his Voluntary Service Award from
POPA President Robert  Budens.


POPA Annual Awards
(continued from page 4)







FERS Sick Leave Equity Act
Introduced


Employees in the Federal Employees’ Retirement
System (FERS) could receive credit for unused sick leave
under a bill introduced in the House in early February.


The FERS Sick Leave Equity Act (HR 958), introduced
by Virginia Reps. Jim Moran (D) and Frank Wolf (R), would
provide federal employees under FERS a sick leave benefit
equal to that of employees under the Civil Service
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Patent Office Professional Association
Letters from readers are welcome. Address to:


The Editor, Patent Office Professional Association,
P.O. Box 25287, Alexandria, VA 22313


Officers
Robert D. Budens, President, (571) 272-0897


Howard J. Locker
Vice President/Director of Adverse Action Challenges


(571) 272-0980


Dr. Kathleen Duda, Secretary
(571) 272-1383


Pamela R. Schwartz, Assistant Secretary/
Director of Grievances and Unfair Labor Practices


(571) 272-1528


Randy Myers, Treasurer, (571) 272-7526


Visit us on the Web at http://www.popa.org


© 2009 Patent Office Professional Association


POPA Budget 2008-2009
The following report includes 2008 Association
income and expenditures through December 31, 2008
and the 2009 Association budget approved by the
Executive Committee.


2008 Actual 2009 Budget
INCOME
Dues $ 215,050.00 $ 221,000.00
Interest $     3,406.50 $     3,500.00
Other $     4,050.00


Total Income $ 222,506.50 $ 224,500.00


EXPENDITURES
Litigation, Lobbying $ 145,923.48 $ 140,000.00
Newsletter $   29,509.81 $   33,000.00
National Activities $     1,174.00 $     2,000.00
Training & Conferences $     5,584.30 $     8,000.00
Legal Information $     7,272.50 $     9,000.00


Resources
Elections* $     3,531.71  $                0
Administrative $   12,619.66 $   16,600.00
Membership Services $     3,260.20 $     5,000.00
Membership Meetings $     1,743.96 $     3,000.00
Capital Expenditures $                0 $     6,000.00


Total Expenditures $ 210,619.67 $ 222,600.00


Net to Reserve $   11,886.83 $     1,900.00


* Effective November 2008, Election expenses are incurred
every three years.


Notes
National Activities: Membership dues for national organiza-
tions such as Public Employees Roundtable and Society of
Federal Employee and Labor Relations Professionals. 


Administrative: Includes expenses for accounting, secretari-
al, postage, office supplies and equipment, insurance, mis-
cellaneous and bank fees.


Membership Services: Membership incentives and participa-
tion in USPTO Community Day.


Retirement System (CSRS). The benefit adds any unused
sick leave to the number of years an employee has worked
for the purposes of determining their annuity during
retirement. 


“FERS ‘use-it or lose-it’ system for sick leave hampers
productivity and increases training costs,” said Rep. Moran.
Rep. Wolf agreed. “This bipartisan legislation will correct a
longstanding inequity between the two federal retirement
programs,” Wolf said. “It also will increase efficiency by
cutting down on the use of sick leave.”


FERS does not include such a sick leave benefit. The
Office of Personnel Management (OPM) estimates that this
policy costs taxpayers $68 million per year because many
employees increase their use of sick leave as their
retirement nears. 


According to Rep. Moran, Congress in 1969 added a
sick leave benefit for CSRS employees after the Civil
Service Commission—the forerunner to OPM—estimated
that half of all retiring federal employees had zero sick
leave; reports showed that retiring employees prior to 1969
used an average of 40 sick leave days in their last year of
employment.


A Congressional Research Service report from August
2007 found that sick leave balances are lower for FERS
employees than CSRS employees.


In a recent survey of FERS and CSRS employees,
according to Rep. Moran, 85 percent of CSRS employees
said they conserved as much sick leave as possible, while 75
percent of FERS employees said they would use as much
sick leave as possible during their last years. 
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POPA and USPTO Sign Agreement to End Flat Goal Program


April 2009 Vol. 09 No. 2


The USPTO’s voluntary flat goal pilot program, which
never lived up to the agency’s expectations and which POPA
challenged from its start, will come to an end as the result of
an agreement between the union and agency signed March 3.


The flat goal program, begun in March 2007, was due to
expire March 28, 2009. During the recent negotiations, the
USPTO requested a voluntary extension of the program to
the end of fiscal year 2009 (Sept. 30, 2009) to enable partici -
pating employees to finish the year under their current per -
formance appraisal plan (PAP). POPA agreed, though cur -
rent flat-goal program participants were allowed to opt out
of the program on March 28 and complete the remain ing
two quarters of the fiscal year under the standard exam in er
PAP for their grade and signatory authority level. No addi -
tional employees will be allowed to join the flat goal pilot.


The agreement also states that the agency will maintain
the status quo during the extension for employees who
remain on the flat goal program. This means that if such an
employee’s production declines, he or she would not receive
an oral warning disciplinary action, but would be removed
from the flat goal program involuntarily without the option
to rejoin it. It also means that participating employees can
still work from home on their USPTO laptops.


www.popa.org


Guarding Examination and Negotiating Rights
The negotiated agreement stipulates that it “shall not be


construed in any way as acquiescence” or “in any way as
affecting the litigation currently pending before the Federal
Labor Relations Authority” or that may result from it. In
early 2007 POPA filed a grievance challenging the legality of
the flat goal program and declaring that the USPTO
committed an unfair labor practice by unilaterally imple -
menting the pilot without completing collective bargaining.


POPA is pursuing the legal challenge to ensure that the
USPTO will not try again to start a similar flat goal pilot, or
worse, implement a new flat goal performance standard for
all examiners. The association’s goal is to gain a final ruling
on the illegality of flat goal performance standards, reversing
an arbitrator’s decision allowing the flat goal program to
continue. If POPA halted the litigation and the agency
attempted to implement a new flat goal standard, the
grievance process would need to start from scratch.


(continued on page 2)


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


POPA Proposes Patent Reform
Amendment to Fund More
Examination Time per Case


Members of the new Congress wasted little time before
introducing the latest iteration of patent reform legislation
last month, and POPA responded promptly with an
innovative amendment to enable the USPTO and Congress
to better serve the patent community and public.


The Patent Reform Act of 2009 (S.515 and H.R.1260)
reflects some changes for the better from earlier patent
reform bills. Most of these changes, however, are directed to
fixing problems with issued patents through expanded
review processes and litigation. It is far better, however, to
do the job right the first time than to repair mistakes after a
patent has issued. Examiners need to be provided the time,
search tools and training to provide high quality
examination of patent applications. Therefore, POPA is
advocating an even greater improvement to the bills: the
direct allocation of fees for examination.


POPA is circulating to members of Congress an
amendment to the bill that would effectively fence off
certain fees to be used exclusively for examining time. The
amendment states that these fees:


“…shall be used only for funding the portion of the
salary of patent examiners attributable to examining patent 


(continued on page 2)


Union-negotiated Transit
Subsidy Limit Nearly Doubles
Due to a clause in the negotiated POPA-USPTO Public


Transportation Subsidy Program, the maximum transit
subsidy benefit available to POPA bargaining unit
employees automatically will jump from $120 per month to
$230 per month on May 1 when the provisions in the
American Recovery and Reinvestment Act become
effective. The “escalator” clause in the POPA-USPTO
agreement was an important POPA proposal during
negotiations almost one year ago. The negotiators at the
time had no idea it would kick in so dramatically for
employees, thanks to the stimulus bill.


Approximately 5,000 USPTO employees receive a
transit subsidy. Even with a subsidy of $230 per month,
almost 500 of those employees will exceed that amount to
cover their stated monthly commuting costs.


If you have questions or concerns about the provisions
of the transit subsidy, contact the USPTO Transit Subsidy
Coordinator. To see the POPA-USPTO negotiated
agreement, go to www.popa.org, click on Useful Info, then
Agreements, then Public Transport Subsidy.
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The legal challenge also concerns the agency’s refusal to
negotiate the union’s proposals on behalf of examiners and
its unilateral changes in working conditions without
completing the collective bargaining process. In other words,
simply because an agency doesn’t like some of a union’s
proposals, it doesn’t have the right to refuse to bargain over
those proposals and go forward with its changes. This direct -
ly violates the Federal Service Labor-Management Relations
Statute. To allow such a position to prevail uncontested
would nullify collective bargaining and employee rights.


The USPTO had originally anticipated that 300 exam in -
ers would volunteer for the pilot. At its highest enrollment,
the pilot had 175 participants. Approximately 110 remained
when the program’s termination was negotiated.


To review a copy of the POPA-USPTO agreement, go
to www.popa.org, click on Useful Info, then Agreements and
scroll down to Flat Goal Pilot.
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Agreement to End Flat Goal Program
(continued from page 1)


applications and shall not be applied to fund non-examining
activities or supervisory activities.”


POPA’s goal is to concentrate USPTO resources on the
primary mission of the agency—patent examination—by
increasing the amount of time available for examining
individual patent applications and by hiring more examiners
to reduce the application backlog.


The fees targeted for direct allocation represent only
about 30 percent of patents operations funding. The
remaining 70 percent of patent fee income would be used
for other necessary overhead costs. In addition, all the
suggested fees are currently well-defined figures for which
the agency maintains an explicit accounting and tracking
system. This specific accounting would enable Congress to
follow the USPTO money and to pinpoint where and when
fees should be adjusted to address needs or issues that may
arise within patent operations. Direct allocation would both
improve patent examination and congressional oversight.


For more than 30 years, the USPTO has allocated on
average about 20 hours at the GS-12 grade level to examine
a patent application. This time-per-case allocation has not
changed in spite of increasingly complex technologies, larger
specifications and numbers of claims, and an ever-expanding
body of prior art for examiners to search and consider. The
agency has maintained these numbers because it felt that it
did not have adequate resources to allow more examination
time. The direct allocation of fees to patent cost center
activities allows the resources for improved patent
examination while maintaining adequate resources for
legitimate agency overhead expenses.


Building a Better Bill
POPA supports the absence in the current bills of


provisions such as the Applicant Quality Submission


Reform Amendment (continued from page 1)


What’s Wrong with 
Production Contests?


When the Winners Take All, Everyone Loses
At first glance, a production contest among art units in a


workgroup seems like good fun and friendly competi ion.
The setup is that, in a given timeframe, whichever art unit
achieves the highest production gets the prize—a lunch or
dinner party—paid for by the workgroup supervisors.


But such a contest is the antithesis of cooperation and
team building. It pits art units against each other, with one
group hoping that the others will falter so their own can
succeed. When POPA pointed this out to senior USPTO
managers recently, they canceled plans for a proposed
production contest in one Technology Center. 


A better alternative is for a workgroup or Technology
Center to develop a competition that would motivate
everyone to produce in a spirit of camaraderie. Such a
“contest” would reward not just one art unit, but all that
reach a particular supervisor-determined goal within a set
period. Every art unit would receive the prize associated
with reaching a particular goal, spreading the incentive and
pushing everyone to achieve higher-than-usual production.


The effort could include tiered goals with tiered levels
of reward. For example, the lowest level’s reward could be a
pizza lunch at the office; reaching the next tier might merit
lunch at a nearby restaurant; and the highest level could be a
dinner. The achievements at the end of the competition
could be publicly celebrated and all who reach the higher
levels would be honored, not just a single winning art unit.


The problem for supervisors with this model is that it
may mean greater out-of-pocket expense. The flip side is
that more of the art units would produce more overall,
morale would be higher throughout the workgroup, and
every supervisor treating his or her employees to lunch
would be the hero of the day.


This would create a truly premium event to proactively
promote production and simultaneously build workgroup
team spirit.


proposal, which would have required applicants to provide a
search report of all relevant patent and non-patent literature
(prior art), thereby effectively outsourcing the search to
anyone, including foreign entities, and dangerously
bypassing the outsourcing protections of current statutes.


Also thankfully missing from the House and Senate bills
is any provision that grants broad rule-making authority to
the USPTO, which would bypass congressional oversight.
POPA supports keeping the authority to create new fees in
the hands of Congress, while enabling the USPTO to adjust
existing fees, if needed, once Congress has created the fees. 


POPA’s working to ensure that these provisions don’t
sneak back into the legislation. 


POPA will continue to monitor the progress of the
patent reform bills and will continue a dialogue with
Congress on patent professionals’ concerns.
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Help with Healthcare Premiums
for Terminated Employees


A little-known provision of the recently enacted
stimulus package, officially the American Recovery and
Reinvestment Act of 2009 (ARRA), gives help with health
insurance premiums to workers who have been
“involuntarily terminated” (including USPTO employees
who have been let go for performance problems) or who
may unfortunately find themselves in that position later this
year.


The provision temporarily reduces the premium for
coverage for eligible individuals under COBRA, the
Consolidated Omnibus Budget Reconciliation Act of 1985.
COBRA allows certain people to extend employer-provided
group health coverage if they would otherwise lose the
coverage due to certain events, such as divorce or loss of a
job.


Individuals who are eligible for COBRA coverage
because of their own or a family member’s involuntary
termination from employment that occurred from Sept. 1,
2008, through Dec. 31, 2009, and who elect COBRA, may be
eligible to pay a reduced premium. Eligible individuals pay
only 35 percent of the full COBRA premiums under their
plans for up to 9 months. This premium reduction is also
available to eligible individuals for group health insurance
coverage under state continuation coverage laws. 


Temporary premium reduction for
COBRA-eligible individuals


If you are eligible for other group health coverage (such
as through a new employer’s plan or a spouse’s plan) or
Medicare, you are not eligible for the premium reduction. 


Moreover, electing the premium reduction disqualifies
you for the Health Coverage Tax Credit, which could be
more valuable to you than the premium reduction. Certain
high-income individuals may have to repay the amount of
the premium reduction through an increase in their income
taxes.


At the USPTO, employees who are removed for
performance—be it for low production or failures in any of
the five critical performance elements—or probationary
employees would generally qualify for the reduced COBRA
premiums. However, if the employee’s termination of
employment was for gross misconduct, the employee and
any dependents generally would not qualify for COBRA,
the premium reduction or other unemployment benefits.


To be eligible for COBRA and the premium reduction,
the USPTO employee must have coverage under the
Federal Employee Health Benefit Program at the time of
the involuntary termination of employment.


For more information on eligibility and how to apply for
these benefits, visit the Department of Labor Employee
Benefits Security Administration at www.dol.gov/ebsa/
cobra.html.


Know Your Rights – It Could Save Your Career


Workflow Management: You
Need to Sweat the Small Stuff


While Workflow Management accounts for only 10
percent of a primary examiner’s overall rating, it is a critical
element that cannot be overlooked.


Under the USPTO’s Examiner Performance Appraisal
Plan (PAP), if you as a patent examiner receive a marginal
rating in a critical element of the PAP such as Workflow
Management, then you can receive no higher than a
marginal rating overall even if all the other critical elements
are outstanding. Likewise, if you receive an unsatisfactory
rating in Workflow Management, you can receive no more
than an unsatisfactory rating overall even if all the other
critical elements are outstanding.


Examiners have sometimes run into problems with
Workflow Management due to leftover amendments from
departing examiners, batch processing and mailing by
supervisors or legal instrument examiners, or simple
unfamiliarity with this critical element—either their own or
that of the supervisor.


You automatically earn a positive workflow point each
biweek for a total of 26 points during the rating year. These
are called “baseline points.” If you complete amendments
within shorter time frames you can earn additional positive
points (see item 7 in the workflow section of your PAP). You
must end the fiscal year with a total of 6 points or more to
avoid an unsatisfactory rating for this element. You must
have a total of 15.1 points or more at the end of the fiscal
year to be fully successful.


However, the agency can issue a performance-based
disciplinary action for as little as one fiscal quarter’s
unsatisfactory/unacceptable performance in this or any other
critical element. For shorter review periods the number of
baseline points earned is calculated differently based on a
factor related to the length of the review period. For
example, in a single fiscal quarter (seven biweeks) review
period, you receive credit for 1.5 baseline points per biweek
for a total of 10.5 points possible during the quarter. You
must end the quarter with at least 2.42 points or more to be
above unsatisfactory for this element. You must have a total
of 6.1 points or more at the end of the quarter to be fully
successful. 


Pay attention to all negative workflow points you
receive. According to an agreement between POPA and the
USPTO, the agency is required to provide you with a written
(e-mail or paper copy) biweekly accounting of all negative
workflow points charged against you from the previous
biweek, including the serial numbers of the cases involved.


If you get charged with a negative workflow point for
an application that you turned in on time but was not
properly counted by your supervisor, you need to remind
your supervisor that Section IV of the Workflow element of
the examiner PAP provides that the application should not 


(continued on page 4)
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count against you if the application was completed by the
examiner and submitted for credit within the biweek that
the application is due.


If you find yourself in a situation where you will not be
able to move all your due amendments and/or special
applications within the appropriate time period in which
each application is due, you should notify your supervisor as
early in the biweek as you can. The supervisor should then
prioritize your work—designating a reasonable amount of
work for you to complete in the biweek (based upon your
grade, expectancy, and available examining hours for the
balance of the biweek) and excusing the remainder of the
work due from workflow deductions.


If you receive negative workflow points for reasons
beyond your control, including having too much work to do
in the examining time available, you should e-mail your
supervisor and request a waiver of the negative workflow
points. Waivers should normally be granted in these
situations.


The PAP also outlines criteria for earning additional
positive points on a quarterly or yearly basis (see items 6
and 8-12 in the workflow section of your PAP). Supervisors
sometimes overlook or fail to properly credit positive
workflow points. When POPA has presented this issue to a
supervisor, it often has resulted in the USPTO rescinding an
oral warning or other performance-based disciplinary action.


In the event you receive an oral warning with regard to
Workflow Management due to a large number of overdue
amendments, the supervisor should meet with you and


4


develop a workflow plan that specifies a reasonable number
of amendments you should do each biweek to overcome the
oral warning, with the remainder of the overdue
amendments being excused. Remember, the supervisor is
required to assist you to improve your performance back to
the fully successful level.


Do not ignore an oral warning. It could lead to further
disciplinary action up to and including removal from federal
service. You should be given at least a seven-biweek
performance improvement period if you receive an oral
warning for Workflow Management (or any other critical
element) and it is very important to make every effort to
successfully pass the improvement period. Your supervisor
should be assisting you during this time as well.


POPA strongly recommends that you use e-mail for any
communications with your supervisor regarding workflow
issues. Keep all such communications to and from your
supervisor in your own records. These documents could
become valuable evidence for you should you get in
workflow trouble.


Read and Understand Your PAP
Take the time to read and understand your PAP,


including the critical element of Workflow Management.
What you don’t know can hurt you! Contact a POPA
representative if you have any questions concerning the
Workflow Management element or any other aspect of 
your PAP.


To read your Workflow Management requirements for
your grade, go online to the USPTO Weekly and click on
Patents on the left side. This opens the Patents Intranet; click
on PAP Handbook and then the Handbook for your
particular grade. Once it opens, scroll down until you reach
the Workflow Management requirements for your grade.


Workflow Management
(continued from page 3)
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Patent Office Professional Association
Letters from readers are welcome. Address to:


The Editor, Patent Office Professional Association,
P.O. Box 25287, Alexandria, VA 22313


Officers
Robert D. Budens, President, (571) 272-0897


Howard J. Locker
Vice President/Director of Adverse Action Challenges


(571) 272-0980


Dr. Kathleen Duda, Secretary
(571) 272-1383


Pamela R. Schwartz, Assistant Secretary/
Director of Grievances and Unfair Labor Practices


(571) 272-1528


Randy Myers, Treasurer, (571) 272-7526


Visit us on the Web at http://www.popa.org


© 2009 Patent Office Professional Association


“Each time a man stands up for


an ideal, or acts to improve the


lot of others, or strikes out


against injustice, he sends forth


a tiny ripple of hope.”


— Robert F. Kennedy


Stand up for your job 
and the integrity 


of the patent system.
Join POPA


Go to www.popa.org to learn 
how to sign up.
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Commerce Secretary Meets with POPA Leaders


July 2009 Vol. 09 No. 3


POPA President Robert Budens received a
phone call on April 21 that he’ll not soon forget.


“Mr. Budens, Secretary Locke would like to
speak with you—please hold.”


In a moment, Secretary of Commerce Gary
Locke was on the line, exchanging pleasantries and
requesting to meet with Budens the next morning.


The phone call and meeting marked the first
time that a Commerce secretary initiated a
meeting with the patent professionals’ association
to discuss the future of the patent system.


At 8:30 a.m. the following day, Budens and
POPA Secretary Randy Myers were sitting in
Secretary Locke’s office. For 20 minutes they
discussed patent employees’ perspectives on
USPTO problems and steps to move the agency
forward. To that end, the POPA representatives
also presented Secretary Locke with a letter from
POPA encouraging swift action on appointing the
next agency director to lead the changes. They
noted that the new director won’t have the luxury
of time to learn about patent law and regulation or
labor-management relations, but must immediately be able
to deal with the USPTO’s complex problems. Similar letters
were sent to President Obama and the members of the
Senate Judiciary Committee.


Secretary Locke said, and later testified before
Congress, that when he was the governor of Washington, he
decreased the wait time for motor vehicle services at the
state Department of Licensing from 60 minutes to 10
minutes. He hopes to similarly work on the patent
processing system to reduce pendency to 12 months.


An improved turnaround time on patent applications is
essential to allowing industries to stimulate innovation and
ultimately job growth, Secretary Locke said during the
meeting.


When Secretary Locke said he wants to ensure that
patent employees have the resources they need to examine


www.popa.org


applications and get them out the door, the POPA officers
emphasized that patent examiners need more time per
application to get the job done right the first time. The
secretary responded that he will give that task to the new
USPTO director to consider.


PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


POPA Urges Administration,
Congress to Avert USPTO


Furloughs
POPA reps have been busy since June working with


Congress, the Commerce Department and USPTO
management to craft legislation to adequately fund Patent
operations and avert employee furloughs for the current
fiscal year. In late June the Senate passed such a measure
and in early July the House approved a similar bill.


The title of the Senate bill, S.1358, describes it well: “A
bill to authorize the Director of the United States Patent
and Trademark Office to use funds made available under
the Trademark Act of 1946 for patent operations in order to
avoid furloughs and reductions-in-force.”


Under normal circumstances, Trademark funds cannot
by used to fund Patent operations due to a statutory “fence”
that Congress placed around Trademark fees. Those fees can


(continued on page 2)


Union Wishes Kappos Well 
on Nomination


POPA congratulates David Kappos on his
nomination to serve as USPTO director.


The union looks forward to working with him and
his administration in the event of his confirmation.


Secretary of Commerce Gary Locke (center) invited POPA leaders to discuss
patent professionals’ priorities. He met with POPA Secretary Randy Myers
(left) and POPA President Robert Budens.
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only be used for Trademark operations. The current
legislation would provide USPTO management with
authority to temporarily borrow surplus Trademark funds
for the express purpose of preventing furloughs or
reductions-in-force at the USPTO. Any borrowed funds
would be required to be paid back to Trademark operations
at a future date.


When the House bill was being drafted, POPA
successfully advocated the inclusion of language to ensure
that Trademark employees do not find themselves
threatened with furloughs due to the temporary use of
Trademark funds by Patent operations. The bill that passed,
H.R. 3114, states that Patents may use Trademark funds
“…if the [USPTO] Director certifies in writing to the
Congress that the use of the [Trademark funds by Patents] is
reasonably necessary to avoid furloughs or a reduction-in-
force, or both, in the [USPTO], and does not create a
substantial risk of a furlough or reduction-in-force of
personnel working in the Trademark Operation of the
[USPTO].” While no such furloughs or reductions-in-force
are anticipated in Trademark operations, this language
would act as a safeguard to reassure Trademark employees
and help ease opposition to the bill within the trademark
community.


POPA has been assured by officials from Secretary of
Commerce Locke’s office, congressional personnel and
USPTO management that everyone will do whatever it
takes to make sure that no USPTO employees will be
subjected to furloughs or reductions-in-force. Employees can
also rest assured that POPA is doing everything it can to
make sure that furloughs and/or reductions-in force will not
occur at the USPTO.


2


POPA NEWS July 2009


POPA Urges Averting USPTO Furloughs
(continued from page 1)


Agency and Union Agree on
Process for Production Goal Study


The USPTO and POPA hammered out an agreement to
involve the union as a partner and stakeholder in the review
and revision of patent examiners’ 33-year-old production
goals.


The production goal review got rolling after Congress
inserted a line in the 2009 Omnibus Appropriation Act
stating that “of the amounts provided to the USPTO within
this account, $5 million shall not become available for
obligation until the Director of the USPTO has completed a
comprehensive review of the assumptions behind the patent
examiner expectancy goals and adopted a revised set of
expectancy goals for patent examination.”


In plainer language, Congress is holding back $5 million
of the 2009 USPTO appropriation until the agency evaluates
and reworks production goals.


With this news, POPA and the USPTO agreed to have
their negotiating teams, which were already assembled to


discuss the collective bargaining agreement, switch their
short-term focus to this production goal-study task.


Not long after the teams got to work, they determined
that a thorough review of the production system and
subsequent recommendations for change would demand an
independent, detailed study. This in turn would require a
formal request for proposals from contractors to conduct the
study.


A Seat at the Table
The agreement recently signed places two POPA


representatives on the procurement evaluation team for the
goals study. POPA will serve as a stakeholder, participating
in focus groups and other meetings with employees and the
contractor. POPA “will be given an equal opportunity as is
management to provide internal feedback during the
process,” states the agreement.


All communications to employees about progress of the
study shall come jointly from the USPTO and POPA. “The
parties will create and issue joint communications at
significant milestones in the goals study process,” according
to the agreement.


Because the contract bidding, study and eventual
methodology for a new production system would likely take
multiple years to complete, the agency and POPA tried to
negotiate a fast-track, interim goal adjustment, separate
from the signed agreement. A short-term goal agreement
would mean that examiners wouldn’t have to wait those
additional years for an improvement in the production
structure—and the USPTO would have access to the $5
million that Congress was withholding pending a new
production goals system.


POPA proposed for this short-term fix a method to
have the time allotment per case reflect the increase in
examiners’ duties over the last 33 years. The USPTO
proposed, based solely on the fiscal year 2008 production
results, that if one technology center wasn’t using as much
time to reach its production goals as another technology
center, the hours simply be taken from one tech center and
given to another.


Wait a minute, POPA said. Those official numbers don’t
tell the whole story of time spent per case. The association
said this method would only work if the USPTO could have
the production figures reflect the hours per case spent on
paid and unpaid overtime. Nearly everyone in the patents
corps, management and rank and file, understands that many
examiners use many hours of their own time—sometimes
taking annual leave—to examine patents to meet their
production goals.


The USPTO said it couldn’t come up with those
overtime figures expeditiously. When POPA offered counter
proposals, the agency said no and gave no alternatives of its
own. The negotiations for a short-term fix of production
goals were at impasse.


Nonetheless, POPA looks forward to working with the
USPTO on a long-term goal study that will ensure a fair and
timely revision of the production goal system.
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USPTO to Launch Intranet Social
Networking Tool


POPA and Agency Agree to Implementation
Conditions


If you enjoy online social networking tools such as
Facebook® or MySpace®, you may welcome a new USPTO
pilot program for an internal online networking tool to
allow examiners to share examination tips and information
via text, pictures, videos and more.


The agency plans to launch a pilot for its online
Examiner Collaboration Center (ExCC) in the fourth quar -
ter of fiscal year 2009. The agency and POPA negoti a ted
employees’ rights surrounding the impact and imple men -
 tation of the pilot and signed an agreement on June 2, 2009.


The pilot will be limited initially to up to 100 randomly
selected examiners across all grades in workgroups 2410,
2420 and 2430. Program participation is entirely voluntary;
any examiner invited into the ExCC pilot can decline with
no negative repercussions. Should the pilot be well-accepted
and not adversely impact employees and/or USPTO
network performance, POPA and the agency will look at
expanding the pilot to more examiners.


The agency intends for examiners to be able to share
examination information via pictures, videos, messages,
wikis, blogs and other media. The USPTO expects
participating examiners to self-monitor their posted content
and to adhere to the USPTO Rules of the Road Services
Guide at http://ptoweb.uspto.gov/ptointranet/telework/docs/
rules_road.pdf


POPA warns all employees, participating in the pilot
program or otherwise, to always adhere to these rules.
Failure to do so can result in disciplinary action. Always use
professional judgment when using a government-owned
computer for communicating any messages or
surfing/researching on the Internet. Posting or viewing
objectionable material can result in disciplinary actions
including termination.


Examiners who agree to participate in the ExCC pilot
will receive an information packet and one hour of non-
examining time to learn how to use ExCC. Participants must
maintain at least a fully successful performance rating and
not have been disciplined for electronic communications
issues within the past 12 months. Participants may be asked
for feedback on the program before, during or after the
pilot. For research and evaluation purposes, participants will
be identified only by grade, signatory authority and
workgroup.


The idea for the ExCC originated with the Patent Pub -
lic Advisory Committee (PPAC), a group of nine appointed,
private sector advisors as well as a representative from each
of the three USPTO employee unions. The PPAC advises
USPTO management on patent matters and makes an
annu al report to the president and Congress on USPTO
issues.


Hoteling Change Reduces 
Travel Time


Good news for hoteling patent examiners: The Office of
Personnel Management changed the telework regulations,
which enabled the USPTO and POPA to relax the hoteling
rules. Hotelers can now report to the Carlyle office a
minimum of two days per biweek, rather than the current
one day per week.


While it doesn’t seem significant at first, most hotelers
will immediately understand the advantage. Under the new
rules, a hoteling employee may travel to work on Friday and
Saturday of one biweek, stay over the Sunday, then report to
work for Monday and Tuesday of the next biweek before
returning home. It would then be nearly four weeks before
the employee had to travel again to the Northern Virginia
office, rather than the two weeks under the former rules.


The USPTO is maintaining its restriction against
working Sundays to fulfill this requirement. The rule
remains unchanged that a hoteler cannot use annual leave
to routinely avoid the on-site reporting requirement.


Though POPA welcomes this change on behalf of
hoteling examiners, the union will continue to advocate for a
change in duty station for those hotelers who must commute
from beyond the 50-mile radius of the headquarters office.
As the POPA News reported in September 2008, the
USPTO made that duty-station change for many of its
hoteling managers, thereby paying for their travel expenses
when required at the Carlyle offices. POPA supports equal
treatment for hoteling patent examiners.


AIPLA Membership Now Open to
USPTO Patent Professionals


The American Intellectual Property Law Association
(AIPLA) has opened its membership to USPTO patent
professionals after considering such a request from POPA.


AIPLA has created a special reduced-rate membership
category of “USPTO Professional Affiliate.” Patent corps
members who join at the reduced membership rate of
$80/year can attend AIPLA meetings and events, serve on
the association’s standing committees and take advantage of
other AIPLA membership benefits, though they may not
participate in elections or hold office.


POPA thanks AIPLA President Teresa Rea, Executive
Director Q. Todd Dickinson and the o fficers and Board of
Directors of AIPLA for extending this opportunity to patent
professionals at the USPTO. POPA encourages all
interested employees to take advantage of the AIPLA
membership offer.


To learn more about AIPLA membership, go to
www.aipla.org, click on “Join” at the top of the page, and
then “Click here to join.”
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Perspectives on Patent
Examination


Chief Judge Paul Michel of the Court of Appeals for the
Federal Circuit was appointed to the Federal Circuit in 1988
and assumed the duties of chief judge in 2004. Prior to his
court appointment, Chief Judge Michel served in the executive
and legislative branches of government for 22 years. In the
January 2009 online edition of Intellectual Property
Colloquium, he discussed changes he’s seen at the USPTO
and in the courts and accomplishments he’d like to see from
the agency. The following is excerpted from his remarks,
which can be heard at www.ipcolloquium.com/
Programs/4.html


I think there are significant improvements that could be
made with the existing regime at the patent office with fairly
modest funding increases and with some internal
management changes. 


For example, the way that the examiners are evaluated
for purposes of promotion and bonuses and other rewards
looks to me to be just terrible, and to push against careful,
good examination. Secondly, the inexperience of a very large
portion of the examining corps is the second major problem
that has nothing to do with the lack of adversarial content in
the [patent] process. People of my generation (I’m now 67)
who were young patent office examiners back 30 or 40 years
ago often stayed for extended periods of time. But I’ve read
recently that half of the examiners have been there less than
three years and that the turnover is huge; that for every
1,000 they hire they lose 600.


I think a lot of things could be done to improve the
quality of the examination itself without changing rules.


*  *  *  * 


Judge Richard Linn of the Court of Appeals for the Federal
Circuit served as a patent examiner from 1965 to 1968, just
prior to earning his law degree. He continued his career in
intellectual property law, first at other federal agencies and
then the private sector, and was appointed to his current
position in 1999. The following remarks are excerpted from
Judge Linn’s keynote address to the Patent and Trademark
Office Society(PTOS) Annual Meeting on Feb. 18, 2009.


The Patent Office, as it was known in those days, was a
particularly interesting place to work. The technology was
interesting, but not necessarily overwhelming in complexity.
The pace was modest and easily managed. The law was
stable and for the most part understandable.


But things are not the same now as they were back
then. Your job is much harder now than it was for me all
those years ago. The technology of today’s inventions is
immensely more complex than ever before. The length and
breadth of applications is greater. The volume of prior art is
much larger. The legal issues are more intricate and harder
to comprehend. And the law is in a continual state of
change. Compounding all of this is the perception among


some individuals that the work of the PTO in general, and
the examiners in particular, is somehow of secondary
importance and questionable quality. It is commonly said
that the real action in patents is in private or corporate
practice.


Let me set the record straight right here and now. The
work of the PTO and of the many extremely talented and
capable examiners who serve in this agency is by no means
secondary in importance or lacking in quality. And this is the
first point I would like you to remember. The work of the
office is important, challenging and is central to the
continuing vitality of our information-based economy. Your
role is not just important. It is critical. Just as the decisions of
the Federal Circuit affect all patents, so too, the decisions
you make as examiners will affect every issued patent. And
it is essential that the examinations you conduct are
effective, efficient, and based on sound judgment, consistent
with the high standards the public has come to expect from
the office. 


More Requirements for
Administrative Leave for


Medical Rest
A Department of Commerce policy on employee


administrative leave for medically necessary rest continues
to confuse USPTO employees and their supervisors, sending
POPA to senior agency officials last month to clarify the
issue on patent professionals’ behalf.


The Department of Commerce Handbook of Leave
Administration states: “An employee who is required under
the advice of a physician to rest or receive periodic
treatment may be excused, on a limited basis, for up to one
hour in a day. This discretionary provision covers unusual
circumstances of short duration; it is not intended to be used
as a substitute for sick leave.”


For many years, the USPTO left this practice to
managers’ discretion. In 1999, when a pregnant examiner
provided a doctor’s request for a rest period and the
supervisor denied the time, POPA filed a grievance. Then
USPTO Director Q. Todd Dickenson affirmed the agency’s
policy to provide the medically requested administrative
leave.


The issue has arisen regularly over the years when
agency managers have refused to allow administrative time
and the managers regularly have reversed themselves after
POPA reminded them of the policy.


In recent months several employees were denied the
time despite providing doctors’ written prescriptions for rest
periods. However, when these supervisors didn’t relent after
being informed of the policy, POPA intervened with senior
administrators. Acting Commissioner for Patents Peggy
Focarino confirmed the agency’s policy, but now supports
more stringent conditions applied by the USPTO Office of
Human Resources management:


(continued on page 5)
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■ Employees requesting administrative leave for rest
periods need to have a prescription from their doctor
requiring the rest for a medical complication.


■ The doctor’s note cannot just recommend or advise
rest periods, but must require the rest.


■ Submit the doctor’s note to your supervisor, who will
then submit the note to the Office of Human Resources for
approval.


■ If approved, your supervisor can then authorize up to
1 hour of administrative leave per day for the required rest
period.


■ While the USPTO recommends that the rest periods
be taken in the Health Center, it is not required.


■ Hoteling examiners can take rest periods under this
policy and may not be excluded because they are hoteling.


If you meet these requirements for obtaining
administrative leave for medically required rest and still are
denied, please see your area POPA representative to discuss
your options.


More Requirements for Medical Rest
(continued from page 4)
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Thrift Savings Plan Terms
Changed


Newly-hired federal employees will be automatically
enrolled in the federal Thrift Savings Plan (TSP) and will be
eligible to receive an immediate matching contribution from
their employing agency as a result of the enactment in June
of Public Law 111-31, informally known as the Family
Smoking Prevention and Tobacco Control Act. TSP is the
tax-deferred retirement savings program created by
Congress for federal employees in 1986 and is similar to
401(k) plans offered to private-sector employees.


Many federal employee organizations lauded the
change as a way to increase the percentage of federal
employees who participate in the TSP to ensure they are
better prepared for retirement.


The new law also gives the Federal Retirement Thrift
Investment Board, the independent federal agency and
fiduciary that administers the TSP, the authority to add a
Roth option to the plan that would allow participants to
make after-tax contributions to TSP accounts and withdraw
their earnings tax-free upon retirement. 


Under the former law, a spouse married to a TSP
participant who passed away is required to either transfer
the inherited account to an individual retirement account
(IRA) or take the benefit as cash withdrawal, subject to
federal income taxes. The new law would allow the spouse
who inherited the account to retain it, under the same rules
as any other TSP participant.


Why I Joined POPA


You never know when you’ll
need POPA


When I was new to the office, the older employees
advised me to put the most I could into my retirement
account and to join the union. It was good advice. 


I come from a family that always fought for what they
believed in. My parents marched with Dr. King. As a woman
of color I believe in standing up for what’s right and
standing up for other people who aren’t always willing or
able to fight for themselves. 


The PTO is unique to the federal government because
of the type of production system used. In examination, so
many variables are subjective. One examiner can review a
case and a second examiner can review it and note very
distinct differences.


An examiner is required to make a sound decision and
substantiate it. Sometimes, however, the subjective nature of
examiners’ jobs may put examiners in need of additional
support to defend themselves against management charges
of error. That’s where POPA comes in.


I’ve had six supervisors in my 14 years here, and I have
been fortunate for the most part. However, this does not
always apply to every employee, some of whom may be
managed unreasonably. This, too, is where POPA comes in. 


While I love being a part of the U.S. workforce, I also
understand the need for ongoing checks and balances to
ensure job security, sound pay and performance standards,
and employee equity throughout the system. This is why I
think union activity is a key ingredient to a quality work life,
and why I was determined to become a partner with the
union. 


I strongly believe that union activity should be an
integral part of any government or business organization.
The presence of a strong union greatly enhances the quality
and productivity of any organization. It serves as a critical
platform for both management and employees to develop,
map out, and implement sound and mutually beneficial
labor decisions. 


Without people joining POPA, it would be hard for the
union to continue performing its great work. Many people
are not even aware that they have benefited from POPA’s
efforts on their behalf. The dues help the union to work for
them. Too often people don’t realize how important the
union is until something happens to them and they need
POPA.


—Kim Lockett, Primary Patent Examiner, Art Unit 2837,
and POPA Electrical Area Delegate
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POPA Members Vote to Change USPTO Production System


November 2009 Vol. 09 No. 4


After 33 years, change finally came to the USPTO
examination production system when POPA dues-paying
members voted to approve a package of measures to adjust
the production count system and add time to the production
expectancies of examiners. The outcome of the vote was 63.4
percent in favor and 36.6 percent opposed.


The package of changes resulted from the work of the
Patents Count System Task Force, a group of representatives
from POPA and the USPTO formed by USPTO Director
David Kappos and led by Deputy Commissioner for Patents
Peggy Focarino and POPA President Robert Budens. The
task force worked for more than a month in intense
negotiations to craft, compromise and finally agree on its
recommendations, which it presented to Director Kappos
and the POPA Executive Committee shortly after the end of
fiscal year 2009. The POPA Executive Committee then
voted to take the package of proposals to the POPA voting
membership for a decision.


www.popa.org PROFESSIONAL REPRESENTATION FOR PATENT PROFESSIONALS


Over a two-week period, POPA and USPTO
management jointly briefed all examiners on the proposed
changes and their consequences for examiners. To reach as
many examiners as possible, the briefings also were posted
on the USPTO Intranet, allowing access for hoteling
examiners and others via computer.


With the approval of the membership, Budens and
Focarino signed the agreement on the approved production
system changes on Nov. 3, 2009, and Director Kappos
immediately approved the agreement as “Agency Head.” All
provisions of the agreement except the revisions to the
count system went into effect Nov. 8, 2009. No firm date has
been set yet for implementation of the revisions to the count
system; the computer system must be modified to
accommodate the new process. The USPTO and POPA
hope that implementation of the count system revisions will
occur early in the second quarter of FY 2010.


(continued on page 2)


The differing philosophies of the USPTO and POPA
became clearer when the leaders of the two groups des cribed
some of their policy priorities at an October conference.


USPTO Director David Kappos and POPA President
Robert Budens shared the stage during a “Meet the USPTO
Brass” session at the annual meeting of the Association of


Corporate Counsel in Boston.
Budens credited Director Kappos for directing the


agency to work with the union on revising the production
system, after many years of POPA’s prodding of previous
USPTO leaders. He also applauded the agency’s increased 


(continued on page 3)


POPA and USPTO Leaders Outline Policy Priorities


Panel participants at the ACC meeting: (L to R) Alex Sousa, moderator; Commissioner of Trademarks Lynne Beresford;
Under Secretary of Commerce and Director of the USPTO David Kappos; POPA President Robert Budens.
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Compromise Attains Improvements
Did POPA and examiners get all the changes they


desired? No. Did the USPTO get all the changes it desired?
No. Such is the essence of a negotiated compromise.


Major concerns with the new system for most examiners
centered on the new count mechanism, the loss of
production credit for Request for Continued Examination
(RCE) applications, the transition from the old system to
the new system, and lost production credit for applications
on their amended and rejected dockets. Some examiners
suspected that the agency would use the changes to take
time away from them. Many of those examiners with a large
number of RCEs on their dockets were especially concerned
about the potential for negative impact on their ability to
perform to the standards of their PAP in the critical element
of Production Goal Achievement. While these same
examiners will receive the largest hours-per-balanced-
disposal adjustment to help offset the impact of their large
number of RCEs, their concerns remained.


The POPA and USPTO negotiators believe they have
addressed the problem of these impacts and others
unforeseen by providing an RCE correction factor and a
safety net. If the new system adversely impacts any
examiners, as a safety alternative the USPTO agreed to
apply the old system to these examiners so they will fare no
worse than they would have under the current system. This
applies to performance issues such as ratings and awards.


Under the new system:
! Examiners will get an additional .25 production


counts upfront for a regular first action on the merits
[FAOM] and .25 production counts for a final rejection. By
spreading out the production counts in an application, the
task force insured that examiners would receive work credit
sooner in prosecution at the time the work was performed.
This should also help smooth out production swings for
examiners.


! Examiners will be assured of 1.5 production counts
for each transferred “inherited” amendment they receive
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from another examiner’s docket (including 0.75 counts for
their first action in the case) and will no longer have to
negotiate “other time” with their supervisors for each such
application.


! Examiners will receive an additional 1.75 production
counts for RCEs transferred to them for which another
examiner had already received production credit for the
FAOM. The examiner will realize 1.75 total points in such a
case, whereas previously they received 1.0 count upon final
disposal.


! Examiners can consider both the old and new count
systems and use the better of the two calculations to
measure performance and earn awards. The USPTO
reversed its initial position on this point to broaden the
availability of this safety net to include awards for
examiners.


! The new system encourages examiners to reach
allowable subject matter early in prosecution by providing
time for examiner-initiated interviews and removing
obstacles that made examiners and supervisors more
reluctant to issue patents.


! Examiners will have more certainty that work turned
in for credit will be counted in a timely manner.


Director Kappos and USPTO management
acknowledge that this may not be a perfect system and may
need additional tinkering over time. POPA agrees with that
assessment and looks to all examiners to provide feedback
on the impact of the new system. 


Special Thanks
POPA wishes to thank all those volunteers who


helped the recent special POPA membership vote go so
smoothly: Jasmine Clark, Ella Colbert, Gerry Ewoldt,
Adrienne Johnstone, George Kirschbaum, Kim Lockett,
Celia Murphy, Randy Myers, Mark Osele, Dionne
Pendleton, Ileana Popa, Craig Price, Dave Reip,
Christine Saoud, Melanie Tung, Julie Anne Watko,
Howard Weiss; and former POPA officers Larry Oresky
and Ronald Stern.


HEAR WHAT’S AHEAD AT THE
POPA ANNUAL MEETING


Thursday, Dec. 10, 12-1 p.m.
Madison Auditorium


Learn more about the most important issues facing patent professionals.
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hiring of examiners in recent years to tackle the patent
application backlog and the “new tone” that Director
Kappos has set for agency-union collaboration. However,
Budens noted two USPTO workplace concerns that still
need improvement and that he hopes the union and agency
can work together on: the information technology
infrastructure, which hampers the agency’s ability to
improve examiner tools, and the legal and technical training.


Union and agency policies part company notably on
current portions of the patent reform legislation. On
outsourcing patent searches, Budens told the audience,
“While POPA is not categorically opposed to work sharing
processes that put the best prior art in front of the examiner,
the final decision of patentability is an inherently
governmental function and should remain with the
examiners at the USPTO.” POPA supports language in the
pending patent reform bills that establishes the sovereign
nature of U.S. examination and search duties.


POPA disagrees with another portion of the legislation
that would expand the USPTO’s substantive rule making
authority, preferring for Congress to maintain that authority.
“Similarly, we believe that the authority to create or
eliminate patent fees should remain with Congress so that
the public may have adequate input into the fee setting
process,” said Budens. Once Congress creates a fee, however,
POPA supports authorizing the agency to adjust that fee
through rule-making. The union believes an expedited rule-
making procedure would allow the agency to more quickly
adjust to changing economic conditions. Such a process
would require oversight by an independent entity, such as
the Patent Public Advisory Committee, to ensure fairness.


Director Kappos’s comments focused on the agency’s
support for the post-grant review portions of the patent
reform legislation. “If we get it right in the legislation, we
can get post-grant review out of the USPTO in a year or
less. Even if you’ve already been sued, we’ll get it done so
quickly, we’ll beat the district court by a country mile,” said
Director Kappos, according to an Oct. 26 report by The
National Law Review.


Both leaders agreed the most basic need for USPTO
success is adequate funding. “Now we need your help,”
Budens told the audience, “to provide the funding the
agency needs to give examiners the time, tools and training
they need to do the job right the first time.”


POPA, USPTO Outline Priorities
(continued from page 1)


USPTO Goes After Employees on
Internet Bandwidth Use


A number of patent examiners have been caught in
bandwidth “stings” carried out in recent months by the
Employee Relations Division in cooperation with the Office
of the Chief Information Officer (OCIO).


Patent examiners had counseling letters placed in their
personnel files warning them of “abusive” use of bandwidth.
Unfortunately, a few who failed to sufficiently heed the
initial warning were singled out for conduct-based disciplin -
ary action. These examiners have received proposed suspen -
sions ranging from 5-14 days with loss of pay and a conduct-
based suspension notice in their official personnel files.


You really don’t want to find yourself in this situation.
The OCIO has identified normal monthly Internet usage to
be about 0.5 gigabytes per examiner. Examiners did not
receive counseling letters unless they were using ten times
that much bandwidth monthly. That high usage caused the
agency to accuse these employees of improper conduct in
using large portions of the USPTO’s limited bandwidth,
which reduces the bandwidth available for other employees
to perform work-related tasks.


Web sites with streaming video consume lots of band -
width, e.g., YouTube and sites for downloading and viewing
movies. Playing streaming audio for background music while
you work, as many examiners seem to do, adds greatly to
bandwidth usage over a month’s time. Even minimizing
these sites on your computer while you work still chews up
bandwidth. Consuming USPTO bandwidth at the office—
whether on duty hours or on your own time—or while work -
ing from home on your USPTO laptop raises the same red
flag.


POPA understands that increased bandwidth use on the
job doesn’t necessarily equate to poor work habits for all
examiners. Yet because the USPTO is using bandwidth as a
marker for further investigation, examiners who wish to
avoid detailed bandwidth scrutiny would do well to curb
their bandwidth use. Such usage by examiners on the job has
increased over time. Playing computer games, building and
maintaining Web sites, posting on Facebook, stock market
trading, running a business from your office equipment, and
other personal Internet uses need to be done on your
personal computer at home (not the USPTO laptop). Also
be aware that posting or blogging on intellectual property
Web sites from USPTO equipment and/or identifying
yourself as a patent examiner can land you in hot water.


To date, the agency has been unwilling to provide
employees with any means to monitor their Internet
bandwidth usage, instead preferring to play “gotcha” and
staining the work record of many employees in the process.


Keep Personal Phone Use Personal
Please also remember restrictions on the personal use of


USPTO phone equipment either at the Carlyle campus or at
home. Due to new security measures, any call to foreign
countries can trigger an investigation into your phone usage.


One case handled by POPA involved an examiner who had
made calls to the United Arab Emirates. USPTO managers
summoned the examiner to an investigatory meeting to
determine the purpose of the calls. The calls were to a patent
attorney, but the examiner had to prove it. Let your
supervisor know if you plan to make USPTO-business calls
to a foreign country.


Keep your personal usage of government equipment to
a minimum either at the Carlyle campus or at home.
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CFC: Charity Can Begin at Work
“If you haven’t any charity in your heart, you have the worst
kind of heart trouble.” —Bob Hope, comedian


Donating to the charities of your choice through the
Combined Federal Campaign (CFC) is easy and cost
effective. You pick who gets your contribution. Designate
one charity or many charities for your donation or you can
make an undesignated gift. You have a choice of secure ways
to give: payroll deduction, credit/debit card, electronic bank
transfer, check or cash. You can give anytime until the end
of the campaign on Dec. 15, 2009. And workplace giving
through the CFC cuts fundraising costs for participating
charities, enabling more of your donation to go to those you
wish to help instead of to direct mail and advertising.


Giving through the CFC is your personal decision.
POPA and the USPTO have negotiated safeguards to your
confidentiality. In the collective bargaining agreement,
Article 4, Section 14 (F) states:


“…Solicitors shall not divulge information regarding
an individual’s contribution or allotment to anyone
other than a person designated by, and acting on
behalf of, the Personnel Processing Division, other
charitable campaigns or the U.S. Bond Drive.”


Please review the 2009 Catalog of Caring to learn about
charities that you can support, and take advantage of the
CFC’s opportunity to help others.


Know Your Rights


When an Allegation of 
“Clear Error” is Wrong


Sometimes a charge of a “clear error” can be murky.
Examiners can be notified of a “clear error” at any time:


during their yearly performance evaluation, during the
signatory authority program, during a quality review
proceeding, during a recertification or at any time by their
supervisor.


The definition of a “clear error” can be found in the
Examiner Performance Appraisal Plan (PAP) under Item 3,
“Criteria for Evaluation,” of the Performing Patent
Examining Functions element, which states, “The deficient
performance of a patent examining function will be
considered as having occurred where a reasonable SPE
[supervisor] could not have permitted the performance of
the examiner. If the performance of the examiner is
reasonable and that proposed by the SPE is reasonable, this
would represent an honest and legitimate difference of
opinion and does not constitute a deficient performance.”


Examples of what does not constitute deficient
performance or a “clear error” can be found in a USPTO
document called the “Guidelines for PAP.” It was written by
managers to outline procedures for supervisors and
managers in administering the examiner performance
appraisal plan.


One of the “clear errors” that managers or quality
reviewers often allege is that the examiner should have
made a 35 U.S.C. §102 rejection based upon the same
reference that the examiner used to make a 35 U.S.C. §103
rejection in the office action. Such a charge contradicts the
USPTO’s own PAP Guidelines.


Section (B)(ii) on pages 34 and 35 of the PAP
Guidelines, under the Action Taking Element, states,
“Anticipation (35 U.S.C. 102) is the epitome of obviousness
(35 U.S.C. 103) such that a rejection made under 35 U.S.C.
103 that was proper under 35 U.S.C. 102 is not a clear error.” 


If you receive an allegation of clear error in your work,
you have the right to contest/rebut it, and if you have a
supportable position you should do so. You can also contact
an experienced POPA representative. Your POPA rep can
give you an unbiased and confidential opinion on whether
you have actually committed a chargeable clear error under
the PAP, if the reviewer is wrong or if there are procedural
problems with the agency’s error allegation. The POPA
representative may also be able to help you formulate a
convincing rebuttal that could prove instrumental in
reversing the management decision.


The USPTO does not give the Guidelines for PAP
information to examiners and hasn’t made it available
online.  Because managers and supervisors continue to use
the Guidelines for PAP in reviewing examiners’
performance appraisal plans, POPA requests that the
USPTO make the Guidelines for PAP document available
to all examiners online.
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